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PREFACE TO THE 
SECOND EDITION 

I wrote this book in the 1960 s with the conviction that the ideologies and 


policies ai 
change in 


that time were threatening to produce a deep and permanent 
the American constitution. The Democrats^ guided by a new pub¬ 
ic philosbphy—interest-group liberalism—had sought to build a modern 
state upoii good intentions and the support of organized privilege. Such a 
structure J they felt, could give the state the legitimacy of a broadly representa¬ 
tive popular base, and at the same time could provide that state with sufficient 
independ|nce to insure that it could intervene justly into private affairs. 

Fundatnental changes in policies and institutions could readily be observed 
and have been widely accepted as inevitable or good or both. This book was 
part of a s mall minority which treated these changes as part of a national crisis 
of public authority. The First Edition was subtitled accordingly. The view of 
the Secoiid Edition is that we had our crisis and did not survive it, These 
changes lurned out to be a series of adjustments our political system was 
making to a still more fundamental change of government and of the basis ot 
rule. Thiough these adjustments we had actually remade ourselves, politi¬ 
cally speaking, to such an extent that I have called the results the Second 
Republic^. And, although this Second Republic is operating under an unwrit¬ 
ten consi itution, the cumulative changes and adjustments of the past two 
decades can be pieced together into a sketch of a constitution: 

PREA VIBLE. There ought to be a national presence in every aspect of the 
lives of American citizens. National power is no longer a necessary evil; it is a 
positive virtue. 

Article L It is the primary purpose of this national government to provide 
domestic tranquility by reducing risk. This risk may be physical or it may be 
fiscal. In! order to fulfill this sacred obligation, the national government shall 
be deemed to have sufficient power to eliminate threats from the environment 
through I regulation, and to eliminate threats from economic uncertainty 
through 


insurance. 
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Article IL The separation of powers to the contrary notwithstanding, the 
center of this national government is the presidency. Said office is authorized 
to use any powers, real or imagined, to set our nation to rights by making any 
rules or regulations the president deems appropriate; the president may sub¬ 
delegate this authority to any other official or agency. The right to make all 
such rules and regulations is based upon the assumption in this constitution 
that the office of the presidency embodies the will of the real majority of the 
American nation. 

Article III. Congress exists, but only as a consensual body. Congress posses¬ 
ses all legislative authority but should limit itself to the delegation of broad 
grants of unstructured authority to the president. Congress must take care 
never to draft a careful and precise statute because this would interfere with 
the judgment of the president and his professional and full-time adminis¬ 
trators. 

Article IV. There exists a separate administrative branch composed of per¬ 
sons whose right to govern is based upon two principles: (1) the delegations of 
power flowing from Congress; and (2) the authority inherent in professional 
training and promotion through an administrative hierarchy. Congress and 
the courts may provide for administrative procedures and have the power to 
review agencies for their observance of these procedures; but in no instance 
should Congress or the courts attempt to displace the judgment of the ad¬ 
ministrators with their own. 

Article V. The judicial branch is responsible for two functions: ( 1 ) to pre¬ 
serve the procedural rights of citizens before all federal courts, state and local 
courts, and administrative agencies; and ( 2 ) to apply the Fourteenth 
Amendment of the 1787 Constitution as a natural-law defense of all sub¬ 
stantive and procedural rights. The appellate courts shall exercise vigorous 
judicial review of all state and local government and court decisions, but in 
no instance shall the courts review the constitutionality of Congress's grants 
of authority to the president or to the federal administrative agencies. 

Article VI. The public interest shall be defined by the satisfaction of the 
voters in their constituencies. The test of the public interest is reelection. 

Article VIL Article VI to the contrary notwithstanding, actual policy¬ 
making will not come from voter preferences or congressional enactments but 
from a process of tripartite bargaining between the specialized administrators, 
relevant members of Congress, and the representatives of self-selected or¬ 
ganized interests. 

The only redeeming feature of the Second Republic constitution is that it 
does not corres[X)nd fully to reality. This was of course also true of the Con- 
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stitution of 1787 , but there the comparison ends. The constitution of our 
Second Re public is a poor constitution, made worse by a lack of recognition 
of its existe nce. In the late 1970 s there was more grumbling than ever against 
the heavy-handed and irrational interferences of big government. And Presi¬ 
dent Jimniy Carter was elected in 1976 on a campaign against big govern¬ 
ment, its 2ver-expanding bureaucracy, its special favors to special interests, 
and especially the swollen and conspiratorial White House. Yet, despite all 
that, and c espite the contribution of these very facts to the failure of two of his 
four prece dessors. President Carter was hardly in office when he began to 
cope with the ungovernable Second Republic as though he were deliberately 
imitating ihem. He sought legislation providing the president with still more 
discretion and responsibility; he sought to reorganize the bureaucracy so that 
more responsibility than ever culminated in the presidency; he assumed re¬ 
sponsibility for the entire fight against inflation without even bothering with 
legislation; and he began building a public relations and advertising staff in 
the White House. President Carter has been operating as though he were 
thirty-ninlh president of the republic of 1787 when actually he is the fifth 
president of the Second Republic. Apparently he has not learned any better 
than his four precedessors that the historic continuity of American national 
politics hes been broken. 

The Second Edition of this book is dedicated to the proposition that the 
most fundamental political problem of our time is our politics. Our solution 
ultimately! lies not in piecemeal reform or in more vigorous participation. It 
will be foilind only by withdrawal from action long enough to analyze and to 
understand the reasons for our discontents. 


A year of leave at the Center for Advanced Study in the Behavioral Sciences 
in 1977-78 providf^d time for the completion of the research for and writing of 
the Seconp Edition, For their sponsorship I am deeply indebted to the Center 
and to iie Ford Foundation and the National Endowment for the 
Humanities. But I am especially indebted to the Center, because it provided 
me not only with the time and space, but with the most conducive intellec¬ 
tual environment imaginable. To the Center fellows as a collectivity I want to 
express my thanks and my hope that I made a proportionate contribution to 
their year. Among them were of course several individuals who were particu¬ 
larly helpful to me. These were Joseph Sax of the University of Michigan Law 
School; Fachard Epstein of the University of Chicago Law School; James 
Rule of the Department of Sociology at the State University of New York at 
Stony Breok; and Yaron Ezrahi (Department of Political Science, University 
of Jerusalem), Kent Jennings (Department of Political Science, University of 
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Michigan), Anthony King (Department of Government, University of Essex, 
England), and Robert Keohane and Paul Sniderman (Department of Political 
Science, Stanford University). 

During the ten years the First Edition was in print I encountered innumer¬ 
able students, colleagues, and friends whose influences on the Second Edi¬ 
tion are incalculable. A sketch of these encounters would provide an interest¬ 
ing map of part of the terrain of political science in the United States and 
Europe. From this community a few names stand out; but I list them in full 
awareness of the inadequacy of the listing, not only because of the names it 
neglects entirely but also because of its failure to convey fully my debt to those 
who are identified. Some gave me advice and guidance on specific chapters or 
issues: Richard Bensel and Michael Levy (Department of Political Science, 
Texas A & M University), Roger Marz (Department of Political Science, 
Oakland University, Michigan), Stephan Leibfried (University of Bremen, 
Germany), Sotirios Barber (Department of Political Science, University of 
South Florida), Paul Peterson and David Greenstone (Department of Political 
Science, University of Ghicago), and M. M. Glosser (superintendent of 
schools of ''Iron Gity''). They and others provided me in a more general way 
with new ideas or fresh insights into old ones: David Kettler (Department of 
Political Science, University of Trent, Ganada), Benjamin Ginsberg, Sidney 
Tarrow, and Douglas Ashford (Department of Government, Gornell Univer¬ 
sity), Francesco Kjellberg (Institute of Politics, University of Oslo, Norway), 
Samuel Beer (Department of Government, Harvard University), Norton 
Long (Department of Political Science, University of Missouri at St. Louis), 
Alan Stone (Department of Political Science, University of Houston), David 
Vogel (School of Business, University of Galifornia, Berkeley), Lewis Lipsitz 
and Duncan MacRae (Department of Political Science, University of North 
Garolina). I would also like to thank the Fondation Nationale des Sciences 
Politiques of Paris for the opportunity they provided during their observance 
of the American Bicentennial to try out some of my ideas on the Second 
Republic. And, although he is very probably unaware of this book and of my 
work in general, I want to express a very belated thanks to Friedrich A. Hayek. 
His work had much more of an influence on me than I realized during the 
writing of the First Edition. I neither began nor ended as a Hayekist but 
instead found myself confirming, by process of elimination and discovery, 
many of his fears about the modern liberal state. Finally, it is probable that 
my largest debt of gratitude is to my students who heard me lecture on these 
subjects. They were always first to hear and often last to be convinced. 

Ithaca, New York 
November 1978 


THEODORE J. LOWI 
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of Liberalism is a deliberately ambiguous title intended to convey at 
purposes. First, it is an inquiry into the actual character of contem- 
;ralism, its tenets, its origins, and the state and policies it is responsi- 
at is to say, it is an analysis of the end or ends of the liberal state in 
I have for this purpose tried to write a textbook, in which the reader 
tenough data and exposition through which to make analyses and 
fusions for himself. 

, the book is a polemic. It is a textbook with a point of view, a strong 
ew. As a polemic, its principal target is the modern liberal state it- 
ijtmoded ideology, and its self-defeating policies. But the polemic is 
too, to academic political science and its fellow disciplines of his- 
ology, and economics. The tie between the modern liberal state and 
;;cience parallels the older tie between the capitalist system and 
e economics. Like classical economics, contemporary political 
^ood theory elevated into bad ideology through repetition of its hy- 
s though they were inviolable principles. And, like criticisms of lais- 
^conomics, criticisms of political science theory often make difficult 
there is a need to break the thirty-year moratorium on consider- 
premises that has characterized modern political science. Con- 
ust be opened on questions of theory and ideology, not merely on 
of methodology and practice. 

exactly thirty years ago the contemporary liberal state was founded 
|is of two overwhelming national elections and a series of Supreme 
isions that seemed to validate new constitutional principles. But in 
tes history there have always been two dimensions to the problem 
[)nstitutes acceptable constitutional government. The first has con- 
actual scope of governmental power; the second, the forms by 
»lvernmental power, whatever its scope, could be exercised. The 
revolution conclusively settled only the first, by establishing the 


]$ut 

first 
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principle for all time in the United States that in a democracy there can be no 
effective limit to the scope of governmental power. The idea of government 
limited to a specific set of activities had been a characteristically American in¬ 
vention which, characteristically, was discarded once it became too confin¬ 
ing. The second issue—essentially the issue of due process of law—was not 
settled in the 1930 s. Instead, the new theory and jurisprudence of the liberal 
state defined it away. This was done by borrowing from political science the 
pluralist notion that the pulling and hauling among competing interests is suf¬ 
ficient due process. Pluralism became the model and the jurisprudence of the 
good society. In the liberal state all formalisms were effectively set aside, as 
though formalism were the enemy of democracy. 

The result—which only at first exposure appears paradoxical—was not the 
strong, positive government of which the pluralists spoke but impotent gov¬ 
ernment, no less impotent because it was getting bigger. Government that is 
unlimited in scope but formless in action is government that cannot plan. 
Government that is formless in action and amoral in intention (i.e., ad hoc) is 
government that can neither plan nor achieve justice. 

Two images of contemporary liberal government will probably emerge from 
the ensuing pages. In some instances it will appear as a gigantic prehistoric 
beast, all power and no efficacy. In other instances it will appear as another 
case of Gasey at the Bat, power with purpose but without definition, finesse, 
discrimination, ending in disappointment. Together the two images capture 
the essence of contemporary liberal government. 

It should thus be clear that the issues with which the book deals are remote 
from the mere question of more government or less government. We already 
have more, and twentieth-century democracies will tolerate nothing less. It is 
my hope that such a question will be completely discarded, along with a great 
number of the other intellectual burdens of the past several decades. Instead, 
the issues will be the still older and almost forgotten ones of what kind of gov¬ 
ernment, what ends of government, what forms of government, what conse¬ 
quences of government—^for our time and for the future, as the United States 
faces the revolution of human relations. Since these are the questions to 
which contemporary liberalism has refused to address itself—and in so refus¬ 
ing has failed to found a potent or a just regime—perhaps the way out of the 
crisis might be discovered by returning to such questions. Therefore they are 
the primary sources of my polemic, the primary subjects of my textbook, and 
the primary goals of the alternative ideology—juridical democracy—proposed 
at the end of the volume. 

A polemic poses special problems for the members of the intellectual com¬ 
munity who helped shape it. I am therefore especially grateful for the good- 
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natured assistance of my colleagues, and must with greater than usual empha¬ 
sis absolve them all of any responsibility for my errors. However, they are 
responsible for many improvements in the draft. My only regret is in not hav¬ 
ing followed their advice more carefully and more frequently. Wallace S. 
Sayre of Columbia University and Winston Fisk of Claremont Men's College 
read the entire manuscript and provided a view of the whole without which 
many important revisions would not have taken place. Many colleagues read 
parts of thii book and were most generous in giving me the benefit of their 
skills. It is impossible to overestimate the value of the community of scholars 
of the University of Chicago, but it is possible to single out a few of those who 
made the (mvironment so productive for me; David Easton, Richard Flath- 
man, Dav d Creenstone, Morris Janowitz, Grant McConnell, Paul Peter¬ 
son, and, Tom the Law School, Kenneth C. Davis. There were many ex¬ 
cellent students at Chicago and also at Cornell, among whom the most 
influential were Isaac Balbus, Elliott Feldman, Warren Olson, Lawrence 
Pierce, L. ^ ohn Roos, and Peter Sharfman, by virtue of their research or their 
disagreement, or both. I am also indebted to a great many professional associ¬ 
ates in oth'^r universities. Among them I must single out a few: Alan Altshu¬ 
ler, Massachusetts Institute of Technology; Daniel Bell, Columbia; Jean 
Blondel, Essex, England; James Davis, Wisconsin; L. A. Froman, Jr., Uni¬ 
versity of C'alifornia, Irvine; E. Pendleton Herring, Social Science Research 
Council; Eienry Kariel, Hawaii; Anthony King, Essex, England; Walter La- 
Feber, Cornell; George LaNoue, Teachers College; Paul Oren, Centre Uni- 
versitaire ' nternational; Annick Percheron, Fondation National des Sci¬ 
ences Politiques; Austin Ranney, Wisconsin; Randall Ripley, Ohio State; 
James Rosenau, Rutgers; Charles Roig, Grenoble; Edward V. Schneier, City 
College of the City University of New York; Harry Scoble, University of 
California, Los Angeles; Nicholas Wahl, Princeton; William Wallace, Man¬ 
chester, England. 

I would also like to take this opportunity to thank the editors of the follow¬ 
ing reviews and presses for having given me the opportunity to publish articles 
that becan e trial runs for the book: American Political Science Review, The 
Reporter, Challenge, The Free Press, and the University of Chicago Press. 

Withoui institutional assistance all possible individual assistance might 
have been wasted. A Social Science Research Council Fellowship in 1965-64 
and a Guggenheim Foundation Fellowship in 1967-68 made it possible for 
me to undertake the long-range analyses of public policies of which the 
present volume is the second installment. The first, Private Life and Public 
Order (No ton, 1967 ), is a companion book of readings and bibliography. 
The third, in progress, entitled Arenejs of Power, is a somewhat less normative 
study of tie processes of policy formulation and implementation in the 
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United States and France. The University of Chicago, Social Science Divi¬ 
sion, and the Centre Universitaire International of the University of Paris are 
two other institutions whose assistance has been invaluable. 

Among all my many debts, however, my strongest is to my brother, Alvin 
Lowi, Jr, In a real sense, this book is merely an episode in an argument that 
began over a decade ago. I dedicate it to him in full knowledge that it will only 
cause a temporary quiet between rounds. 

THEODORE J. LOWI 

Paris 

August 1968 








Part I 


THE ORIGIN AND 
DECLINE OF LIBERAL 
IDEOLOGY IN THE 
UNITED STATES 


“[T]he ideps of economists and political philosophers, both when 
they are ri^t and when they are wrong, are more powerful than is 
commonl)j understood. . . . Practical men, who believe them¬ 
selves to Ije quite exempt from any intellectual influences, are 
usually the slaves of some defunct economist. Madmen in 
authority, ^ho hear voices in the air, are distilling their frenzy from 
some academic scribbler of a few years back.” 

Lord Keynes 
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THE OLD PUBLIC 
PHILOSOPHY 


Capitalist Ideology 
and the Automatic Society 


The Unite! States is a child of the Industrial Revolution. Its godfather is capi¬ 
talism and its guardian Providence, otherwise known as the invisible hand. 

Capitalism is an ideology because it is a source of principles and a means of 
justifying behavior; that is, it is something Americans believe in. It is a liberal 
ideology because it has always participated in positive attitudes toward prog¬ 
ress, individualism, rationality, and nationalism. It is capitalism because its 
foundation is a capitalistic economic theory and because its standards of legiti¬ 
macy are capitalistic. It was the public philosophy during the nineteenth cen¬ 
tury because it dominated all other sources of belief in the formulation of 
public policy. It is the old public philosophy because it no longer dominates 
other sources of belief. 

In a veiy important sense, of course, capitalism is not an ideology at all. It 
is a bundL of economic and technological processes. In this sense capitalism 
is not son ething one believes in but rather something one does. One simply 
amasses health and tries to make it produce in the most rational manner by 
ruthlessly submitting it to the principles of human organization, machines, 
and double-entry bookkeeping.* Objectively it can be done by private or by 
public means; capitalistic practices are adopted whenever and wherever ratio¬ 
nal econc mic order is sought. But when these objective capitalistic practices 
are succe :sfully employed privately for many years, as in the United States, 
institutions develop around them, classes of wealth emerge, power centers or- 


1. See ]V|; 
Reprinted h 
Muller: “Fej 
has probabi 
Uses oj 


of the p 


lax Weber, General Economic History (New York: Collier Books, 1961), pp. 207 ff. 
ih my Private Life and Public Order (New York: Norton, 1968). See also Herbert 
w have heard of Fra Luca Pacioli, the inventor of double-entry bookkeeping; but he 
had much more influence on human life than has Dante or Michael Angelo. The 
^ast (New York: Oxford University Press, 1952), p. 257. 
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ganize. Then words are spoken on behalf of these patterns. When repeated 
often and spread widely these justifying words become the ideology of the 
thing. When these words end up coloring the Constitution, influencing poli¬ 
cies of government, and shaping the very criteria of worth as well as wealth, 
they constitute a public philosophy. 

Capitalism as public philosophy had an immensely strong theoretical core. 
Karl Marx as economist is an amateur and an imitator in comparison to Adam 
Smith. Smith s kind of economics appealed to the nineteenth-century Ameri¬ 
can builders for a number of obvious reasons. The most important reason, it 
seems in retrospect, must have been the reliance of his theory on an auto¬ 
matic, self-regulating society. The second most important reason was, ob¬ 
viously, that it was purely commercial at a time w,hen ''being in trade’’ was 
still something despicable. In sum, left entirely to their own devices, com¬ 
mercial interests could provide the greatest possible wealth for a nation: 

[When the entrepreneur] intends only his own gain . . . he is . . . led by an invisible 
hand to promote an end which was no part of his intention. ... By pursuing his own 
interest he frequently promotes that of the society more effectually than when he really 
intends to promote it. . . . The statesman, who should attempt to direct private people 
in what manner they ought to employ their capitals, would not only load himself with 
a most unnecessary attention, but would assume an authority which could ... no¬ 
where be so dangerous as in the hands of a man who had folly and presumption 
enough to fancy himself fit to exercise it.^ 

There were other reasons for its appeal. Laissez-faire, as the theory became 
identified during its elevation to ideological status, made a happy fit with the 
native American fear of political power. Smith gave systematic reasons for op¬ 
position to government, but his reasons merely supplemented and confirmed 
reasons already widely embraced before and during our Revolution. And why 
not such confirmation? American grievances were as much against mercantil¬ 
ism as against colonialism. Smith was known and debated during the forma¬ 
tive years of the Republic perhaps better in the new country than among the 
educated classes in England at that time. Hamilton in his Report on Manu¬ 
factures (1791) must have had good reasons to spend the bulk of his first sec¬ 
tion attempting to refute Smith as regards the application of laissez-faire prin¬ 
ciples to the new country.^ Hamilton won his battles but lost his war. If the 
principles of nineteenth-century economics had not existed the Americans 
would most certainly have invented them. The Americans accepted the view 
that there was a natural economic harmony which could only be harmed if 
touched. The dismal laws of Smith’s colleagues Malthus and Ricardo made 
little difference, for any effort to repeal them could only do still greater injury. 

This was the underlying dynamic. Strongly and logically related to it at the 


2. Adam Smith, The Wealth of Nations, Book IV, reprinted in Lowi, Private Life, p. 12. 

3. Reprinted in part in Lowi, pp. Ill ff. 
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level of behavior were the sanctity of property and the binding morality of 
contract. Tnese notions were justified by the classical economics and were, at 
one and the same time, additional bulwarks against tyranny. Already imbed¬ 
ded in common law, property and contract were flexible enough to survive 
the changes in actual property and actual contract as corporations split the 
property atom into millions of anonymous parts and anonymous corporate 
giants entered into sacred contracts with tiny suppliers and individual la¬ 
borers. 

Insofar as it also shaped objective constitutional practices and governmental 
life, capita: ist ideology can also be said to have constituted the public philoso¬ 
phy during the same period. Beliefs about popular rule, decentralization of 
power, anc the evils of government were strong; but the case for capitalism as 
the stronger doctrine can be fairly convincingly documented. Happily for 
both, the i enets of popular rule and of capitalism generally reinforced each 
other; but in instances of conflict, American government and public policy 
were decidedly unresponsive to popular rule ideology. The issue could be 
Dred Scott v. Sanford, in which slaves were incorporated into the system by 
confirmation that they are property under the Fifth Amendment. Or the issue 
could be popularly enacted state regulatory laws, invalidated as unreasonable 
restraints on contract; many were invalidated as interference with even the 
process by which contracts are made. Or the issue could be that of the cor¬ 
poration iiself, which was given two advantages in nineteenth-century juris¬ 
prudence; taken together they strain heavily upon one's sense of logic. On the 
one hand :orporations were merely property, for which the owners, the share¬ 
holders, received for themselves total protection and full claim to all profits. 
On the otker hand corporations were defined as persons separate from their 
owners, so that the death of a corporation affected no owner beyond his 
shares—because stockholders are not responsible for the debts of the corpora¬ 
tion—anc yet this ^^person" was held to enjoy almost all the rights of citizen¬ 
ship under the Bill of Rights and the Fourteenth Amendment. 

Following the Civil War, conflicts between capitalism and popular rule 
increased But whatever the issue during all of the nineteenth century and 
part of the twentieth, capitalism won out in a straight fight. In his famous dis¬ 
sent in Lx^chner v. New York, Justice Holmes proclaimed. The Fourteenth 
Amendment does not enact Mr. Herbert Spencer's Social Statics. . . . [A] 
constitution is not intended to embody a particular economic theory." This 
doctrine makes Justice Holmes one of the better prophets and one of the worst 
historians of his day. Spencer was extreme, but his vision of laissez-faire fairly 
represented an ideology of capitalism that shackled popular-rule ideology, or¬ 
daining in effect that popular rule was all right so long as popular institutions 
chose to lio nothing. As soon as state assemblies and Congress became cap¬ 
tured by majorities favorable to regular and frequent state intervention, the in¬ 
consistencies between the demands of capitalistic ideology and the demands 
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of popular-rule ideology became clear. By the end of the nineteenth century 
the two were no longer reinforcing at all, and the entire constitutional epoch 
of 1890-1937 can, and will in Chapter 3, be characterized as a dialogue be¬ 
tween the two. 

In the course of that dialogue, capitalism declined as ideology and died as 
public philosophy. It came to be called conservatism, but that is an incredibly 
obtuse misnomer that in no way contributes to an understanding of the de¬ 
cline. Capitalism never became conservative. It went into a decline because it 
became irrevelant and erroneous. The intellectual and theoretical core of the 
ideology became weakened by generations of belief in itself. Smith and the 
nineteenth-century liberal economists who followed him were not wrong; in 
fact, they still hold up for the phenomena with which their theories deal. 
Capitalist ideology became irrevelant and error-ridden because capitalist ideo¬ 
logues became disloyal to the intellectual spirit of liberal economics. Rather 
than risk incorporating the new facts of twentieth-century economics and so¬ 
ciety they closed their minds. 


Capitalism as Economic Theory 
and Sociological Monstrosity 

How did nineteenth-century capitalism view society? It necessarily had social 
views, for no mere economic theory was broad enough to provide ideological 
support for the new social classes, the new sources of power. What were its 
weaknesses? Weaknesses it must have had if it lost its place as public philoso¬ 
phy. 

The competitive, or ''supply-and-demand,'’ or market model of capitalist 
economics has been criticized from a number of points of view. No criticism 
has ever sadsfactorily cracked the logic of the theory or its applicability to the 
cases that lie within its assumptions. Successful criticism takes the form of ar¬ 
guing toward a larger frame of reference. Theories of imperfect competition, 
macroeconomics, national income, ''systems,'' and notions of that sort 
suggest the different dimensions from which twentieth-century criticisms are 
hurled back at nineteenth-century truths.'^ 

There is, however, still another dimension of the problem which is of 
greatest relevance to the connection between nineteenth-century liberal eco- 


4. The relevant literature is too vast to sample here. A clever review of Keynes and his Ameri¬ 
can disciples can be found in a review article of John Kenneth Galbraith, reprinted as “Came the 
Revolution m Lowi, Private Life, pp. 142 ff. For a well-balanced assessment of many other fea- 
feres, written with particular reprd for social scientists other than professional economists, see 
R ^ Lindblom, Politics, Economics, and Welfare (New York: Harper & 

brothers, 1955), especially Chapters 6 and 7, including their most helpful bibliography. 
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the rise and fall of capitalist public philosophy. This dimension is 
jstrictly social views of capitalism. Based upon the same dynamic of 
pUy the notion spread from Smith that the market produced ex- 
portant social as well as narrowly economic benefits. The “equilib- 
jvhich such economists spoke came to mean not merely stability of 
r actual costs but also to mean social stability—that is, harmony, 
pjublic order.^ Smith was optimistic. Perhaps the gloomy political 
who followed him also believed that it would be difficult to im- 
in a society governed largely by the principle that selfish interests 

E e public interest. But it is equally clear that their economics did not 
em or us to the sociology developed in their name in succeeding 
s. Herein lies the key to understanding the success and eventual 
laissez-faire ideology. Four great political economists captured the 
lopmental truths about their century. But the clear implications of 
of development lead in directions irrelevant to or inconsistent with 
of the automatic society erected by the laissez-faire ideologues, 
these laws of development reveals that the society they anticipate is 
atically provided for by market competition. Review shows a con- 
re that the market mechanism in the economy assumes a society 
|titutions have adjusted themselves to the market mechanism. Mod- 
must become capable of controlling, suppressing, and absorbing 
jrces or the market becomes menace rather than good provider. 


THE LAWS OF DEVELOPMENT 
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'ision of labor • Adam Smith began his great classic, The Wealth of 
(|l776), not with a disquisition about market competition but with an 
the division of labor. To Smith the division of labor was the cause 
tvement in the productive powers of labour.'' It would spread if men 
to apply rationality to their self-interest, and there would be an im- 
rease in productivity, far beyond anything public policy might try to 


me 


expected the division of labor to spread toward every aspect of in- 
cause it was the only rational way of organizing. But how far would 
Dn of labor actually spread and how extremely would it be applied? 
1,1 the tendency is expressed as an S-curve, which suggests that the 
p plication of the principle of the division of labor is very high but then 
ip after a certain point. That makes the phenomenon appear to be 
harmonious with other needs, suggesting, for example, that the 
would not be applied to such a runaway extreme that workers com- 


5. The most brilliant as well as most orthodox contemporary version of laissez-faire theory is 
Ludwig vor Mises, Human Action (New Haven; Yale University Press, 1949). Note the title. To 
Mises, market economics is a science of society. See passages reprinted in Lowi, pp. 70 ff. 



ORIGIN AND DECLINE OF LIBERAL IDEOLOGY IN UNITED STATES 


pletely lost touch with their product. But in truth there is no naturally harmo¬ 
nious tendency to be found here. The division of labor curve has been given 
an S-shape because it is a ratio, and the tendency of all such ratios may be an 
S. Operationally, the division of labor is a ratio of the actual number of 
* diffrent tasks in a given work force to the total personnel in the work force. 
The rate by which a given task is broken into two or three separate tasks will 
probably decline as the ratio approaches 100 percent. But that is only for a 
given size of work force at a given level of technology. Smith himself, for ex¬ 
ample, observed that the full potential of specialization can begin to be rea¬ 
lized only as a work force or market reaches large size and is growing. More¬ 
over, new machines and processes open new possibilities for specializing labor 
in a given work force. This means that even if the division of labor tendency is 
an S-curve, the rate of specialization may not slow up until society is sub¬ 
merged in specialties. Economic rationality and market pressure may dictate 
this, but those same factors do not specify when society—mankind—is suffer- 
[ ing under the weight. Specialization may, therefore, reach an automatic 
\ equilibrium, but not necessarily at a level that other social needs will tolerate. 

The law of population • Thomas Malthus in his Essay on the Principle of 
Population (1798) produced one of the most influential and clearly the most 
dismal of the laws of industrial society: As the supply of food goes up at an 
' arithmetic rate, the population goes up at a geometric rate. Consequently, 
poverty, pestilence, and war are inevitable unless society learns ''moral re¬ 
straint.” Population growth is expressed as an S-curve in Figure 1.1 although 
it is not a ratio subject to statistical tendency. It is drawn as an S-curve because 
that has been the actual history of population growth in the West.^ However, 
again we have a tendency that does not relate in any naturally harmonious 
i way with society at large. In the first place, reduction of the population 
growth rate by poverty and pestilence, and at least a few of the wars, must rep¬ 
resent a malfunctioning rather than a proper functioning of the economic sys¬ 
tem. Secondly, the market economy depends upon the very pressure of the 
Malthusian law for the proper operation of a labor market. That is where 
Ricardo comes in. 

The iron law of wages • David Ricardo's formulation, in Principles of Politi¬ 
cal Economy and Taxation (1817), is an extension of Smith and Malthus. In 
Ricardo's hands the two tendencies, division of labor and population growth, 
support each other not in the harmonious way seen by Smith but in a vicious 
relationship due to insufficiently expanding productivity. The amount of 
product available for distribution is never enough; moments of prosperity are 
either short-lived or create new population pressure which, through competi- 

6. For an interesting discussion of the population S-curve and its significance for society, see 
David Riesman et ah, The Lonely Crowd (Garden City: Doubleday, 1955), pp. 21 ff. 

7. Von Mises, Human Action, argues forcefully that an unfettered market is the best natural 
birth control, but it is only a hypothesis logically derived from restating the market model in more 
general terms. See reprinted portion in Lowi, Private Life. 
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FIGURE 1 The Nineteenth-Century Laws of Political Economy: A Diagrammatic 
Survey 


tion for Jork, reduce the price of labor. This was a close relationship, not 
depended upon lengthy birth cycles, because new supplies of labor came into 
cities froil the countryside, and they came with only slight incentive once the 
feudal relation to land ended. A fluid and expansive labor supply has been a 
major factor in the development of commerce and industry. 

To Riciardo the tendency toward declining wages was limited only by the 
absolute kecessities of survival.* The curve takes its S-shape (upside down) 
from the assumption that the rate of population growth will directly affect 
pressure kn wages. The bottom horizontal is drawn to suggest fluctuation \ 
around subsistence, with the tendency always toward subsistence—if other , 
things ar\ left equal and no deliberate effort is made to interfere. Here is another 
equilibrilm, or leveling off, that may be natural but is certainly not necessar¬ 
ily reach :d at a level supportive of equilibrium in all other realms of social 
life. 

8. In Fii’ure 1.1, subsistence level is drawn on a slight upward slant to suggest historical 
changes in the level considered to be bare subsistence. 
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I The explosion of real estate values • Henry George, although less appreci¬ 
ated, ranks with the others in the importance of his insights into industrial so- 
ciety. In Progress and Poverty (1879), George attempted to grapple with the 
apparent paradox of a large class of unattached poor in a society of increasing 
prosperity. Pauperism as a mass phenomenon was something virtually un¬ 
known to the preindustrial world, but it was recognized by many of George's 
predecessors. The factor of rent was also appreciated by economists before 
C^orge; Ricardo's criticisms had already helped convert it into a weapon by 
which the capitalists could attack the old landholders. But Henry George 
brought to these issues their fullest socioeconomic meaning, much the way 
Ricardo had fused the implications of Smith and Malthus. George observed 
simply that the value of real estate increases in some proportion with in¬ 
creased population density or urbanization, and that this increased value is 
never distributed to the population whose growth produced it. Instead, the 
increased value goes as an "unearned increment" to those fortunate enough to 
own the land before urbanization. As a result, "in the new city you may have 
a luxurious mansion, but among its public buildings will be an almshouse." 
Unquestionably there were many exceptions to his thesis. Real estate bubbles 
could burst; prices could tumble to earlier levels. However, George's book 
had hit a responsive chord in world opinion, probably because he had hit 
upon such a strong underlying basis of truth. 

What is the shape of the curve of real estate values? Because of its relation 
to population growth it may be an S-curve; but due to speculation, anxiety, 
and many other nondemographic factors, rent may bear some geometric rela¬ 
tion to the population curve. Would its equilibrium be reached, if rent were 
left to its natural course, in time to avoid revolution? When we add to rent the 
costs of other factors of production, the phenomenon about which George 
concerned himself is seen to be fundamental, fully worthy of consideration in 
the context of revolution. We do not have to believe with George that rent is 
original sin. We need only take his thesis as cause for inquiry into possibly 
self-destructive aspects of capitalism.^ Gapitalism produces industrialization 
and urbanization. These two phenomena are the sources of stresses and 
strains that will not necessarily be solved by more capitalism, indus- 
trializabon, and urbanization. Yet to have less of them would require interfer¬ 
ence with the natural tendency of a market-governed economy to expand. 


AUTOMATIC ECONOMY VERSUS AUTOMATIC SOCIETY 


These four basic tendencies do not represent runaway factors. Industrial 
societies have had, despite their many problems, impressive histories. But the 


9. Only the social consequences are explored here. For a fascinating speculation into certain 
selt-destructive economic features, see Joseph Schumpeter on capitalism in his classic Capital¬ 
ism, Socialism and Democracy (New York: Harper & Brothers, 1942). 
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problems jare as often as not attributable to the very same forces that produced 
the impressive histories. As has already been suggested, these tendencies, I 
expressed in the four curves, have an aggravating effect on each other. Once 
industrial ization began there seemed to be no stopping Western societies from 
the fulles: pursuit of all its implications: Advances in the division of labor 
demanded more population; increased productivity made greater population 
possible a; well as necessary, but populations were badly affected as productiv¬ 
ity broug it on concentration. Increasing concentration of population put 
great pressure on for still more output, but productivity rates declined as the 
price of real estate and other factors of production went up. Inventions only 
postponec the moment when more masses of labor were needed, because new 
levels in he division of labor required more workers, and more population 
pressure was needed, to keep the price of labor down and consumption up. 
The pried of labor was of special importance because it was far easier to ma¬ 
nipulate ihan the price of real estate and capital. 

This is only a partial statement of the system but it suggests how the parts of 
the systein related to each other. It takes something of an optimist to believe 
that such relationships, if left alone, produce nothing but felicity. 

In the modern city we can observe without difficulty how these forces must 
have worced themselves out. The growth curves in Figure 1.2 suggest that 
once a society enters upon industrialization—or, in the terms of W. W. Ros- 
tow, begins its ''takeoff'—its central cities become creatures of these forces. 
The popdlation of Old London had reached 225,000, according to the best es¬ 
timates, by 1600. Two centuries later, on the eve of the Industrial Revolu¬ 
tion, London had grown only to about 900,000.^® By 1800, in fact, a rather 
small proportion of the population of England or the United States lived in 
cities. From that point the story is one of incredible urban-industrial growth, 
despite slow progress in public health and the amenities in cities. For ex¬ 
ample, between 1800 and 1890 the proportion of the U.S. population living 
in cities of 8,000 or larger increased 87 times, while the general population 
increased 12 times. But the story is more vividly told in Figure 1.2. Separated 
by a time lag of about twenty years. New York and London show enormous 
rates of growth. Following by about the same time lag are three other large in¬ 
dustrial cities. 

Even more striking than the consistently high rates of growth is the fact that | 
all five cil ies grew at almost identical rates once their takeoff had begun. Every j 
industrializing city seems to be under the same intensity of pressure to realize | 
the fullest potential of its resources and culture. The extreme and parallel' 

10. Figu es for London (1800-41) are taken from Adna F. Weber, The Growth of Cities in the 
Nineteenth Century (Ithaca; Cornell University Press, 1899; republished 1963), p. 46. His figures 
include tenitory in the county that is not included in the official definition of Registration Lon¬ 
don. The d fferences are negligible. They are noted here only to avoid confusion over the slight 
lack of correspondence with figures on London taken from other sources, cited below. 
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rates of growth seem to confirm the universality of aggravating relations j 
among the developmental tendencies of industrialization. This is further con¬ 
firmed by the very structure of those large cities that were built after the advent 
of capitalism. The structure of each reveals that it was built fundamentally as 
a producing and marketing unit. Only Washington, which was designed to be 
a capital city, shows any influence of noncapitalistic values in the building of 
the great American cities. It was designed and built with defense of the White 
House and Capitol buildings in mind. Its back is the Potomac, and one side is 
the ‘‘Eastern Branch” (Anacostia River), with the Capitol on a hill above the 
fork. Thej street layout is a nearly perfect grid cut across by major arterials that 
converge Ion each other to form sixteen intersections (now called circles) at 
strategic points in every direction around the White House and Capitol. This 
was an ideal defense against the movement of cavalry and heavy artillery. 
However, no other major modern city bears the stamp of such noncapitalist 
preoccLipitions. New York has its Battery, but New York’s development was 
overwhelmingly toward encouraging movement, not defending against it. 
Still more have inland cities been, even according to their boosters, gateways 
to this and that. The same tracings can be made in England and Erance al¬ 
though tfiey may be somewhat confused by the fossil remains of precapitalist 
values in old cities. Paris is the exception proving the rule: Paris is a royal city, 
an antica ^italist city. Not only are most cities in other countries now built for 
access, they, like the American cities, were created as economic capitals, not 
governm( nt or esthetic capitals. They were built for functional specialization. ^ 
They wers and are still built for efficiency. One particularly antisocial form of 
this is the practice of building for a life expectancy of around forty years. Once 
the structures are '‘amortized” they can be destroyed or abandoned to other 
uses, the most important of which is the very profitable entity called the slum. 
Manches :er, England, might as well be in New Jersey. How many times have 
capitalist economies renewed and recreated the slums that Engels saw? Con- 
temporaf'' Erance, even with its stronger statist tradition, displays most of the 
same values today. If not in Paris, this is true even of the Paris suburbs, where 
so much 3f the industry and industrial proletariat were relocated. Erench cit¬ 
ies rebuilt after World War 11 damage suggest that capitalist values are still 
preeminent. 

The trmd lines in Figure 1.2 suggest that the cities have, except for Los 
Angeles, reached their upper levels of expansion. But this does not mean 
equilibrium, and certainly not natural, felicitous, and self-maintaining equi¬ 
librium. n the first place, expansion continues toward a scale and complexity 

11. Max Weber's essay The City, edited by Don Martindale (New York: Free Press, 1958), and 
Lewis Murr ford’s The City in History are useful corroborative studies. However, the most fas¬ 
cinating, dr e to the richness of the data, is Adna F. Weber, The Growth of Cities, especially 
Chapter 3. 
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impossible to imagine. It does not show up in the population curves simply 
because the population living beyond the city’s legal boundaries erected polit¬ 
ical barriers to further city expansion. Each metropolitan region continues in 
' its pace. Soon most of the land east of the Mississippi and west of the Divide 
will be megalopolis. Half the population of France will someday live in the 
region of Paris. In the second place, the processes of specialization and 
amortization, as well as progress and poverty, continue as the pace of inven¬ 
tion makes these changes possible without local population increases. The 
end is not in sight, though the forms may change. 

What of the capitalist vision of the automatic society? The structure and life 
of industrial cities, as well as the logic of the tendencies of industrial develop- 
j ment, suggest that the market system is simply one and only one adjustment 
I industrial society made to the demands of industrialization. Market systems 
were vital to industrialization, they remain indispensable, and they clearly do 
generate benefits beyond the mere provision of rational information and con¬ 
trol among entrepreneurs. But the market system falls far short of including 
within its sphere all of the fallout of industrialization. It, moreover, makes its 
own distinct contribution to those pressures: In history, competition tended to 
reduce prices toward the irreducible costs of production. Such reduction put 
irresistible pressures upon the entrepreneur to reduce his costs wherever he 
could. That meant reduction of production costs. Population pressure gave 
the entrepreneur no control over the price of land, but it gave him a great op¬ 
portunity in his relation to labor; hence, increased pressure for more popula¬ 
tion and cheaper labor costs. Pressure, too, for more invention; free competi¬ 
tion probably did produce many of the technological advances of the epoch. 
But invention is a postponement, not a repeal, of the workings of industrial 
forces. 

If the United States and other industrializing societies maintained some 
semblance of public order during their developmental ordeals, it could not 
have been due entirely to some self-correcting characteristic of the very factors 
in the process of development. The capitalistic assumption that capitalistic 
I processes produce their own social solutions is sheer mythology—that is, it 
bears no necessary relation to the truth. Since there is some truth to it—^since 
the economic forces of capitalism produced some social benefit—the influ¬ 
ence of capitalist ideology was strengthened and spread, ultimately to become 
accepted by an entire governing class. But in the extension of this image of an 
automatic society lay the seeds of its decline. As capitalist society galloped into 
the twentieth century its intellectual weaknesses strained belief. At some un¬ 
determined point capitalism ceased to constitute the public philosophy, al¬ 
though it remains a strong ideological force. 


12. See below, Chapter 7. 
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AUTOlVlkTlC SOCIETY VERSUS THE VISIBLE HAND 


The ijitellectual core of capitalist public philosophy became corrupted by 
complacjent insistence upon its own universal applicability. It reinforced itself 
lareelv ,j, a manner resembling primitive magic—when it did not seem to be 
jthe answer lay in some devilish outside interference with the long 
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ipassionate ram dancing. The fact of the matter is that capitalist 
ajsiimed society would somehow adjust to take up the social slack 
crea ed by the market Society did in fact adjust, but it did not do so in pat¬ 
terns renjotely exphcab e in terms of self-regulating commercial mechanisms. 

tn t society can be explained as an effort 

to make Are invisible hand" as visible as possible. The tendencies represented 
by the c.]rves in Figure 1.1. are laws of development in societies that operate 
according to capitalist principles. But the capitalistic principles alone will only 
guarantee that production will be maximal and that prices will tend toward 
their lowest levels, that says nothing about the society except that its average 
membersj will probably enjoy improved comforts and choices. The question 
o whether and at what point the curves become S-curves is representative of 
Are socia problems left unsolved. As long as the laws of development cannot 
e repealed, the aggravating and unpredictable interrelations among them 
suggest that they must be taken not as problems somehow automatically 
solved but rather as functional prerequisites" that must somehow be regu¬ 
larly fu filled in industrial societies if such societies hope to maintain them- 
selves at a 1. That is to say, the industrializing societies had to develop institu- 
lons that Would, as a regular matter, adjust themselves and their members to 
the requirsments of capitalism. 

If the aihustinent was successful, it was due to the successful application of 
a trait essejitia to mar^t economies—rationality. But rationality was used on 
arkets a jwel as m them. Rationality came to be set above all other values. 
Smith unissailably attributed the market and the division of labor to man’s 
acuities |)f reason.” But it is hard to imagine rational man happy to submit 
under all conditions to so nonrational and mechanistic an expression of ra- 
bonahly a|a self-repilating market. Humans did not, of course, submit- and 
their universal application of rationality created a history which stands in 
strong contrast to the claim to universality of capitalist theory, ideology and 
public phi osophy. 

Rationajity was product as well as prerequisite of industrialization but it 
was at no iloint limited to markets. Rationality can be seen in virtually all the 
arger orms of social activity. While we cannot actually see a thing called fa- 
tionality, v|e can see its most important application. This is differentiation, V 
wh^h IS sinply rationality m the organization of conduct 

Differen ration can be defined as the articulation of parts, or, with Herbert \ 
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Spencer the “unlikeness of parts.” It can be thought of as the principle of the 
division of labor applied to any and all aspects of life. However differentiation 
is defined, two critical things can be said of it. First, it is immediately an in¬ 
timately bound up in the process of development in the West. And second, i 
is, or quickly becomes, a phenomenon whose workings and consequences are 
far removed from anything resembling a market mechanism. , 

There are at least four forms of differentiation: (1) multiplication of individ¬ 
ual roles; (2) multiplication and specialization of the units of production and 
distribution; (3) multiplication and specialization of the units of social control; 
and (4) spatial differentiation. A brief treatment of each will reveal the signih- 
cance of differentiation as the prime response to the curves of development 
and the primary means by which the curves are leveled out into S s. 

1. The division of labor, despite its undoubted importance, is but a part ot 
the process of multiplication of individual roles in industrial society. Fo'", in 
addition to the separation of people by tasks, there is also subdivision of indi¬ 
viduals according to their various realms of life. The week is divided in o 
employment, family life, church, association; and in each realm a person 
varies in role, status, and identity. Early in industrial development work is 
separated from the home. People become involved in workplace associations 
that are separate from neighborhood associations, and there is 1 ittk contiMity 
amdng these and the roles of father, husband, deacon, and son. The uihane 
person” is one who is admired for the ease with which he or she lives with and 
! passes easily among a large number of separate roles. Sociology m an ad- 
i vanced society can with justification define a human being as a bundle ot 
roles. Sir Henry Maine’s evaluation of society as passing from status to con- 
tract” captures with incredible efficiency a society whose roles are so con¬ 
scious and so well defined as to provide a basis for specific, contractual fulfill- 

ment. ^ ^ • 

2 The multiplication and specialization of the units of production is as im¬ 
portant an economic phenomenon as the division of labor into specialized 
tasks for individuals within the units. There is probably a period of years in 
every industrializing country when the total number of producing units de¬ 
clines, because the evolution of industry usually passes through and destroys 
such preindustrial systems of production as the household or family system, 
the guild or handicraft system, and the domestic or cottage system. But once 

15 Developments in the medical profession show clearly that even a narrowly 
tiolieation of roles is not merely a phenomenon of centralized and buteaucratized big indus ry. 
Most professional specialization in medicine has 

which time it passed from a simple profession to one in which, by 1942, there ty 

Wc mSi^al s^Salties available fo" the prospe^ive resident. Here is 

tiation in the free professions. See Victor A. Thompson, Modem Organization (New Yo . 

^Serfor examplf Adna F. Weber, The Growth of Cities, p. 185. Weber s statistics show, 
for exaLpie that in Germany between 1882 and 1895 (the period of Germany s greatest indus- 
[rialization)'the number of persons working on their own account dropped by 5.3 percent while 
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in becomes more centralized in factories, the actual number of sepa- 
within factories increases, these units specialize, and the likelihood 
^ unit producing a whole item for a market goes down accordingly, 
firms grow deliberately larger in order to be able to differentiate suf- 
provide for their own specialized services. But an equally impor- 
|of unit specialization is the growth of autonomous special service 
e of the vital functions of central business districts has become 
of the most highly specialized economic services. The best known 
are communications, information, advertising, legal, and stenotyp- 
jes, professional employment agencies, and consulting firms. Still 
)rm of specialization of units is in the legal and capital structure of 
:self. A most important example during the past fifty years is the sep- ( 
ownership and control. As stock became a basic means of ac- 
g capital, ownership spread to many, while operating control of 
management was necessarily retained by a few. Ultimately control 
agement become split too, so that many top managers of large firms 
)re than highly paid professional employees. Even the fullest exer- 
ery stock option would give few managers the dominant voice in 
aking on the board of directors. 

qual importance in the rational adjustment to the incessant forces of 
ization is the specialization of the units of social control. This ap- 
irtually every institution in society that is not included under ''units 
m'' above. The decline of the family as a producing unit was ac¬ 
hy the loss to the family of other functions as well. The family no 
ctions as an agency of self-defense, or as a holder of property in per- 
does little even to educate children beyond the age of five. As a 
jfamily narrows down to the dual functions of procreation and child- 
even these receive narrower and narrower definition with expan- 
spitals and day-care centers, kindergartens and nursery schools, the 
bf babysitting at one end of life and institutions for the aged at the 
Gaetano Mosca and others note the parallel development of sepa- 

f ublic and private roles and institutions, and an extreme narrowing 
e functions performed by any one of them. Mosca’s distinction be- 
feudal state” and the modern state rests largely upon this type of 
,tion.^^ In the feudal state "all the executive functions of society— 
mic, the judicial, the administrative, the military—are exercised si- 
usly by the same individuals, while at the same time the state is 
3f small social aggregates, each of which possesses all the organs that 
ed for self-sufficiency.”^^ In the modern bureaucratic state, the mil- 


apid 


the numbei working in establishments rose as follows; Establishments of 5 or fewer, -I- 23 percent; 
of 6 to 50, + 76.3 percent; of more than 50, -I- 88.7 percent (p. 188). 

1 5. See (Gaetano Mosca, The Ruling Class (New York: McGraw-Hill, 1939), Chapter 3. This 
is a classic sssay in the politics of development. 

16. Ibid., p. 81. 




ORIGIN AND DECLINE OF LIBERAL IDEOLOGY IN UNITED STATES 


itary becomes a totally public instrument, but all administrative and judicial 
powers are withdrawn from it. Administrative and judicial functions become 
separated. Offices become separated from holders of office; *'Uetat cest moi’ 
becomes an impossibility even in modern absolutisms. Specialization of polit¬ 
ical functions among administrative, elitist, and eleetive elements makes the 
modern system of representative government ''the most complex and delicate 
type of politieal organization that has so far been seen in world history. 
Meanwhile, many nongovernmental institutions have displaced or supple¬ 
mented family and government. Obvious examples are philanthropic and 
social-service organizations, unions and trade associations, political parties, 
fraternities, and social registers. Specialization leaves the ehurch as simply 
one more example. 

4. Finally, there is spatial differentiation, which contributes its own advan¬ 
tages and disadvantages. A famous analysis shows how Chieago developed its 
concentric circles of land uses emanating from the eentral business district 
through warehouse and skid rows to lower-, middle-, and then upper-income 
housing distriets. If Chicago’s concentric circle pattern is not univeTsal, it is 
at least an interesting ease of a universal—the speeialization of land uses in 
one form or another. This, like the other forms of specialization, is a rational 
ordering of things. Jane Jacobs has argued that along with such rational use of 
space we run the risk of grave social problems, but that only points immedi¬ 
ately toward the general problem created by all differentiation.^^ This is that 
the rational organization of conduct produces new social problems, and these 
in turn require a rational approach to social control. 

Thus differentiation in all its forms was produetive of responses appropriate 
to industrialization. But at what cost? There seem to be at least three regular 
and intimate consequenees of differentiation. They need little explication 
beyond what is evident in the mere listing: (1) multiplication of dependencies 
(interdependence); (2) multiplication of statuses; and (3) multiplieation of in¬ 
terests. 

1. A person who is able to produee a surplus due to the increased produc¬ 
tivity of his or her own specialization also becomes unable to live without the 
many who provide his or her other needs. Observers from Smith to Emile 
Durkheim have celebrated this interdependence as the basis of a new kind of 
soeial solidarity. But, as we shall see, other conclusions are equally support¬ 
able. The only unassailable generalization seems to be the truism that men 
lose their independence and their autonomy. When President Dwight Ei- 

17. Ibid., p. 389. 

18. E. W. Burgess, in Robert E. Park et al., The City (Chicago: University of Chicago Press, 
1925). 

19. For a fascinating account of some of the serious problems of spatial differentiation in cities 
see Jane Jacobs, The Death and Life of Great American Cities (New York; Random House, 1963). 
Ponder with Jacobs the consequences of the simple fact that large parts of the city go empty and 
unattended for several hours each day. 
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senhowei left public life, he faced two ordinary but irritating problems— 
learning now to drive again and learning how to tie his shoelaces. It is difficult 
to imagire a modern American housewife plucking her own chicken. Work¬ 
ers no longer have the family plot to return to and would not know how to use 
it if it still existed. 

2. On 2 form of differentiation earlier noted was the multiplication of roles. 
Each role defines a particular set of functions and an obligation to carry out 
the functions. But inevitably, statuses also come to be involved; persons are 
identified by their roles, and some roles are considered more important than 
others. The more roles there are, the more occasions for invidious distinc¬ 
tions among roles, among types of roles, and among the people who are iden¬ 
tified with each role. There are still some social values, such as wealth, social 
standing, popularity, around which major pecking orders are established. But 
there has nevertheless been a great increase of special status orders, so much 
so that a given individual may enjoy many different status positions during 
one waking day.^® 

3. Finally, it seems almost unnecessary to say that as people become sepa¬ 
rated by tieir specialties and by the roles and statuses that develop around the 
specialties (without mentioning the many nonoccupational roles and sta¬ 
tuses), their view of the outside world and of their own relation to it is bound 
to be shaped accordingly. The more complex is the society, the more nu¬ 
merous and complex will be the distribution of interests. There are enormous 
varieties of relations to the market. There are proportionate numbers of eco¬ 
nomic and noneconomic groupings. 

By this route we are led to a confrontation with the two central sources of 
disequilibrium in industrial societies. They cannot be eliminated, but rather 
must somehow be controlled. These are alienation and conflict. They seem 
to be as much a part of capitalistic practice as is the market. Moreover, they 
seem to increase along with the expansion of the market system, a factor 
which bears heavily against the argument that markets solve their own social 
problems. 

Some may define alienation as the narrow issue of work and its meaning; 
but the pioblem is obviously broader than that. Specialization reduces a per--?, 
son's char ces of developing a whole personality; it can twist and depersonalize| 
him or hsr. People thus become alienated from themselves; they become 
anomic. They also become alienated from other people—^from their own 
families, Irom friends, from the community. Work becomes a mere matter of 
compulsion. People no longer own their own tools. Their labor, therefore 
they, become a commodity. Work can become separated from life, and life 
can become so divided and subdivided that one loses the human meaning of 
living. To any Marxist, the Smithian and the Ricardian curves (in Figure 1.1) 

20. For tiie effect of this on general social class stratification, see Sir Ernest Barker's observa¬ 
tions in Chapter 2. 
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are the curves of alienation. But such interpretations are not the exclusive in¬ 
vention of Marxist ideologues. Thoreau, for example, objected ‘'to the divi¬ 
sion of labor since it divided the worker, not merely the work, reduced him 
from a man to an operative, and enriched the few at the expense of the 
many.’' Tocqueville, as we shall see, was equally concerned. 

Increased potential for conflict is hardly more than another way of looking at 
alienation. Specialization, extreme mobility, large markets, enormous ranges 
of choice (far greater for the commoner today than to the king of antiquity), 
discontinuities between each generation, renewal every forty years, vastly 
increased scale—these are a few of the things one usually has in mind when 
one tries to capture the difference between modern and premodern commu¬ 
nities. No longer do people grow up together, know exactly what to expect of 
one another, move in easy interactions by unconscious cues. Yet they must 
somehow interact, indeed more frequently and over a wider range of infinitely 
more complex expectations. Many conflicts settle themselves if they are at all 
subject to an economic calculus. But the others, the majority certainly, are 
either settled by informal, individual endeavor, or, increasingly, are dealt 
with administratively. It is clear that neither of these methods of settlement 
depends upon automatic forces. 

Karl Mannheim best captured the meaning of alienation and conflict with 
his formulation, “displacement of self-regulating small groups. To Mann¬ 
heim, society literally entered into a process of disintegration when it ex¬ 
panded from “a parochial world of small groups . . . into a Great Society 
[sic] in a comparatively short time.”^^ Mannheim was strongly confirmed by 
on-the-scene observers, as suggested already by Marx, Maine, and de Toc¬ 
queville. Jefferson was another, a man far less optimistic than his French, 
British, or American contemporaries that some sort of commercial calculus 
would be sufficient in the dreaded urban society. To Mannheim—and 
others—self-regulation could not work beyond families, local markets, tradi¬ 
tions. The very requirements of the expanded markets of commercial societies 
prevent them from being fully sufficient as social forces. 

We need not go all the way with Marx and Mannheim—and many like- 
minded theorists during the years between them—in order to accept their hy¬ 
potheses. We do not have to use the term alienation to see that differentia¬ 
tion, interdependence, multiplied statuses and interests, etcetera, etcetera, 
might tend to weaken the automatic or self-regulating social mechanisms. Yet 
those same factors—all of the forces discussed in this chapter—increase the 

21. Quoted in C. Wright Mills, White Collar (New York: Oxford University Press, 1951), p. 
225. See an analysis of de Tocqueville, in Chapter 2, below. 

22. Karl Mannheim, Freedom, Power and Democratic Planning (New York: Oxford Univer¬ 
sity Press, 1950), p. 11. 

23. Ibid., p. 4. Many a modern antisocialist agrees wholly with Mannheim's diagnosis. See, 
for example, a fascinating field study by Baker Brownell, The Human Community (New York: 
Harper & Brothers, 1950). 
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j)f situations in which people with different goals must deal with each 
US we run into the final dilemma: There is an inverse relation be- 
need and the availability of informal and automatic social controls, 
ieties most in need of automatic social controls have fewer of them to 


ct of the matter seems to be that the immense complexities of devel- 
^nd control in the industrial society are too powerful for thoughtless 
Leaders, seeking to reap the incredible benefits of technology, 
ionality to production and exchange. But it seems impossible to 
jthat the effort to reap such benefits would stop there. The various 
pifferentiation suggest that rationality quickly comes to be applied to 
ievery personality, institution, group, and function in the social pro- 
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pose that rationalization stops merely with tasks, units of work, and 
|s to suppose that modern society, after one revolutionary round of 
g, is just as mindlessly automatic as ever. In such a case our distance 
medieval would merely be a step from the organic to the mechanis- 
iiewer arrangements must be accounted for. The modern rpethod of 
optrol involves the application of rationality to all social relations. In 
on we call it technology. In exchange it is called commerce or mar- 
social structure we have here called it differentiation. Rationality 
social control is administration. Administration may indeed be the 
non of modernity. 

istration is a necessary part of capitalism and capitalist society. But it 
Is incorporated into capitalist ideology. In fact, the idea of conscious 
matic application of legitimate controls on conduct, by public or 
nstitutions, is rejected altogether by orthodox capitalist theory. Here 
ID between myth and reality that would inevitably weaken the myth, 
nimum it meant that public leadership would have to have a new 
ilosophy. Capitalist ideology could not last as the public philosophy 
It could not accept capitalism in any other except the most orthodox 
pial world. Orthodox capitalist theory recognized only one legitimate 
odern social control—competition. Yet capitalism is third only to 
jrch and warfare in its contribution to the rational approach to con- 
iji in istration. Obviously an orthodox capitalist position that society 
Ise to change after an entrepreneurial revolution is no less absurd than 
ox Marxist position that society must cease to change after a prole- 
cjciety is established. 


f 


cM, 


24. It is applied even to our concept of time, according to Lewis Mumford, to whom “the 
clock, not the steam-engine, is the key-machine of the modern industrial age." The clock 
fathered tf e notion of orderly nature and regularity of behavior. See Mumford's Technics and 
Civilizatioi (New York: Harcourt, Brace, 1934). 
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PLURALISM AND THE 
TRANSFORMATION OF 
CAPITALIST IDEOLOGY 


Administration presents two basic dilemmas to capitalist theory. First, the 
predominance of administration proves that conscious control rather than 
mechanistic, automatic, self-control is the predominant fact about modern 
conduct. Second, it proves that even the remaining self-regulating mecha¬ 
nisms, still a substantial factor, have shifted in very large part from market 
competition to group competition—^from self-regulation through economics 
to self-regulation through politics. These two factors became a sort of one-two 
punch. The first led finally to an acceptance of statism; that is, the over¬ 
whelming proportion of leaders embraced positive government. With its rise 
began a long dialogue with laissez-faire over the value of public control that 
led to the reclassification of laissez-faire as a conservative doctrine. The sec¬ 
ond led to pluralism, the intellectual core of the new liberalism which would 
eventually replace capitalism as the public philosophy by a process of absorp¬ 
tion. The new public philosophy, interest-group liberalism, is the amalgam of 
capitalism, statism, and pluralism. The amalgam is evaluated in Chapter 3 
and beyond. Here it is necessary to see how the parts could possibly fit 
together. 


The Administrative Component and 
the Inevitability of Government 

Administration is a process of self-conscious, formal adaptation of means to 
ends. Administered social relations are all those self-conscious and formal ef¬ 
forts to achieve a social end, whether expressed as a general condition like pre¬ 
dictable conduct, legality, productivity, public order, or as a more concrete 
organizational goal. Many traditional social patterns continue to fulfill vital 
control functions in society. Economic and political competition are also vital 
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controls. Eut the modern overlay upon all this is not so automatic. It is ad¬ 
ministration. .11 u • 

Many influential observers maintain that technology is the key to what is 
modern in the revolutionary Western civilization.^ But this seems to beg the 
question, which is how and with what result men come to live peacefully and 
productively with each other in the presence of this technical complexity and 
scale and yet in the absence of complete familiarity. Karl Polanyi provided an 
appropriate riposte: 

Social not technical invention was the intellectual mainspring of the Industrial Revo¬ 
lution. . . . The triumphs of natural science had been theoretical in the true sense, 
and could r ot compare in practical importance with those of the social sciences of the 
day. . . . The discovery of eodnomics was an astounding revelation which hastened 
greatly the i ransformation of society . . . while the decisive machines had been the in¬ 
ventions of uneducated artisans some of whom could hardly read or w'rite. It was both 
just and appropriate that not the natural but the social sciences should rank as the in¬ 
tellectual parents of the mechanical revolution which subjected the powers of nature 


to man.^ 
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pt to deny technology. It is only to ask for the social inventions 
hich a technical invention became revolutionary instead of a mu- 
‘iosity. Administration takes a machine and makes it a man- 
system. The increased pace of technological change in our epoch 
iy to make the need for administration more intense—or else the 
igical change would be wasted. 

ise, the administrative component is a fifth form of differentiation to 
vith the four earlier identified. This fifth form is a differentiation of 
lits that perform ^^system maintaining’’ functions. Moreover, there 
cl dimensions. Units within groups are separated out to administer to 
■ual needs of the group. In the literature of administrative science 
usually referred to as staff, auxiliary, or overhead functions. Then 
large category of groups and institutions whose entire function is to 
T services to nonmembers and groups, services once performed au- 

[ly_or not at all. Thirdly, while most groups and institutions are not 

especially to do these good works, they tend just the same to spend a 
1 of their time and resources administering against some possible 
[equilibrium. Some may call these "latent functions.” 


ADMINISTRATION BY GOVERNMENTS 

By far the most important mechanism of administered social relations is 
modern government. The rise of large government with a large administrative 

1. See Michael Harrington, The Accidental Century (New York: Macmillan, 1965), and John 
Kenneth Galbraith, The New Industrial State (Boston: Houghton Mifflin, 1967), for expressions 

of this view. inc' 7 \ no 

2. Karl Polanyi. The Great Transformation (Boston: Beacon Press, 195/), p. 1 iV. 
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core came relatively late in the United States but its coming is undoubted. Per 
capita dollar outlays by federal, state, and local governments are impressive 
when 1878 and 1908 are compared to 1938 and 1978. Also of great signifi¬ 
cance is the rise in administrative personnel in government. But of far greater 
significance is the nature of the outlays of dollars and the activities of the ad¬ 
ministrative personnel. Neither budgets nor bureaucrats will measure person¬ 
nel. Neither budgets nor bureaucrats will measure the importance of such 
agencies as the Federal Reserve Board, the Interstate Commerce Commission 
(ICC) and its sister public service commissions in ail the states, the rest of the 
"alphabetocrac/' begun in the 1930s, and the research, service, and fiscal 
components added largely since then. Their administrative role in the fate of 
persons and properties is important beyond measure. 

Any comparison of federal, state, and local government pre- and post-New 
Deal, as made frequently in Chapters 3-10, will indicate that the overwhelm¬ 
ing proportion of government responsibility is administrative operation of fa¬ 
cilities and services that a century ago were left primarily to family, neigh¬ 
borhood, local church, guild, and individual initiative. ^ Public schools have 
expanded downward to kindergarten and then to nursery school, toward fur¬ 
ther and further incorporation of family functions. They have expanded up¬ 
ward to take over more and more of the preparation for life that once was done 
in the labor market by the "School of Hard Knocks." And they have expanded 
outward, toward subjects and types of training never thought of as the prov¬ 
ince of school or anything else very public—sex hygiene, family finance, psy¬ 
chological and occupational guidance, and so on. (One of the basic under¬ 
graduate courses at Michigan State University for many years was Effective 
Living.) Along with this, the expansion of public welfare administration, with 
the federal Social Security programs, suggests the extent to which many'other 
problems outside the realm of rudimentary socialization have ceased to be a 
normal part of the everyday life of traditional social units. The "problem of 
the aged’’ is a simple and poignant expression of the almost total disappear¬ 
ance of the extended family. We are faced here with two quite different 
methods of performing one of society’s natural and inevitable duties. Ob¬ 
viously the contemporary form is administrative. 

PRIVATE ADMINISTRATION 

The governmental response to industrialization was very late in the United 
States, but when it did come it was swift, massive, and administrative. How- 

3. Even as late as 1900 public education was slipshod and far from universal. There were no 
standards or administrative controls regarding teacher recruitment, and every school and local 
district was an operation in and of itself. Only around 71 percent of the children between 5 and 
1 / years of age were enrolled (compared to 84 percent in public schools alone in 1964), and an 
ovjerwhelming proportion of these were attending part-time, one-room schools. These and many 
other ^‘gnificant figures are reported in Thomas R. Dye, Politics^ Economics, and the Public 
(Chicago: Rand-McNally, 1966), Chapter 4. 
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the rise of modern administrative government was so late, it would 
ly to come to the erroneous conclusion that for most of our modern 
ilblic order was being maintained by the self-regulating mechanisms. 
(|)ntrary, it would be closer to the truth to propose that at no time in 
ntury or more was there a period when society in the United States 
Ihere nearly self-regulating. Allowing for a time lag during the early 
ion of capital, the administrative component has developed in hand 
tjechnological, the commercial, and the pluralistic components. The 
nt was simply taking place in the private sector, 
of administration in the private sphere began early and has been 
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One measure of its importance can be seen in the employment pic- 
in Figures 2.1-2.3. In less that half a century, administrative em- 


300 


FIGURE 











Administ 

rativt^^^ 


f 






> 











/ 







A 

Produ 

ction 











y 







/ 








30,000 


20,000 


10,000 

9,000 

8,000 

7,000 

6,000 

.5,000 

4,000 

3,000 


1920 


1930 


2.1 Increase in the Number of Administrative and Production Employees in 
Industry, the United States, 1899-1947 (in thousands) 


ployees i|i the United States increased from below 6 percent to nearly 25 per¬ 
cent of all production employees."^ The rise of this aspect of the administrative 
component has been even more extreme in Sweden and Great Britain. The 
rate of cl ange has been a good deal less extreme in Germany (from 5 to about 
12 percent) and in France (a rate which was static at the relatively high level of 
over 12 percent). However, these two latter cases are significant because 
France and Germany have had the largest and most authoritarian public sec¬ 
tors amo ig the five. Perhaps the quantum of administrative need, public and 
private, was close to the same in all five. 

4. The S 3 urce for the following statistics and the graphs is Rinehart Bendix, Wor^ and Author¬ 
ity in Industry (New York; Harper Torchbooks, 1963), pp. 216 ff. 
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inside the larger corporations in the United States helps specify the 
the private administrative component. Pricing and production 
[lave long been removed from the market by an immense planning, 
ling, and research apparatus. Undoubtedly many an American 
!the equivalent of a Five-Year Plan earlier than did the Soviet gov- 
‘Oaniel Bell reports that as of 1956 white-collar workers outnum- 
e-collar workers. While not all white-collar workers are administra- 
do reflect the extent to which production works by shuffling papers, 
routines, and supervising or facilitating the conduct of others.^ 
ich as the administrative employee and internal bureaucratic appara- 
t 3 measure the administrative component in production, so does the 
ciation indicate the degree to which the commercial dimension of 
^—that is, the market economy itself—has come also to be an ad- 
ve process. The trade association is basically an administrative struc- 
se most important mission is regularizing relations among partici- 
the same industry, trade, or sector. Where the market seeks 
the trade association seeks to administer. Trade associations 
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. widely defined erroneously as pressure groups first and foremost, 
ey are ubiquitous in Washington and the state capitals, their basic 
is administering to their members.^ For example, Raymond Bauer 
iates were struck by the amount of time and energy trade associations 
liorming and consulting their own members relative to the time spent 
bargaining and coalition-building, even when they are involved in 
political issue. 

jDpulation of trade associations began to mushroom in the late nine- 
:(ntury. From a few guilds and rate bureaus, formalized economic co- 
‘ expanded to at least 12,000 national, state, and local trade associa- 
, 1940, when an official census was taken.^ Taking a complete 
orary census would be extremely complicated; but it is difficult to 
any product, process, or service in the United States whose operatives 
epresented and served by at least one of these agencies of private ad¬ 
don. Single firms of more than modest size usually find it desirable to 


iiel Bell “Notes on the Post-Industrial Society/’T/zc Public Interest (Winter ^967), p. 
i| fascinating essay Bell also suggests that the postindustrial society will be typified by 
administration of knowledge and innovation: “In one sense, chemistry is the first ot the 
ndustries because its inventions—the chcmically-created synthetics—wepe based on 
knowledge of the properties of macromolecules, which were ‘manipulated to achieve 
;d production of new materials” (p. 29). 

Melvin Anshen and Francis D. Wormuth, Private Enterprise and Public Policy (New 
:millan, 1954), p. 319. Their entire Chapter 11 is an excellent discussion of the various 
“business self-government” administered by trade associations. 

Jnond Bauer et ah, American Business and Public Policy (New York: Atherton, 1963), 

e Association Survey, TNEC Monograph No. 18 (Washington, D.C.: U.S. Govern- 
ting Office, 1941). 
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belong to several associations. Imagine the total number of associations if 
General Electric claims among its active affiliations a Porcelain Enamel Insti- 
tute.^ 

Trade associations cannot be cast off as evils of overbureaucratized, over¬ 
centralized, and oligopolistic business that would disappear if some sem¬ 
blance of competition could be reintroduced. The fact is, the administrative 
functions of trade associations become even more necessary in decentralized 
markets. The number of firms is greater, the fear of competition is stronger; 
and the need for research and marketing services, trained personnel, and so 
on turns smaller firms to outside forms of administration where bigger firms 
can provide much of this internally. Three of the most famous trade associa¬ 
tions—the National Association of Real Estate Boards, the National Associa¬ 
tion of Retail Druggists, and the American Medical Association—administer 
to highly decentralized markets. 

The rise of private administration is not manifested only in economic phe¬ 
nomena. In the first place, many of the functions of all trade associations are 
noneconomic. Moreover, many thousands of groups that are not trade associ¬ 
ations perform administrative services vital to the stability of the society. For 
example, regular social service becomes attached as a 'latent function’’ to 
most groups. Robert Merton observes best how the old-time urban machine 
was rooted not merely in control of office but more solidly still in its displace¬ 
ment of impersonal controls with informal and personalized, yet systematic, 
controls. Then there is the proliferation of groups—"do-gooder” groups— 
manifestly dedicated to ministering to one problem or another of socialization 
or social control. Between church school and public school and all related ac¬ 
tivities, almost nothing is left to the family, clan, neighborhood, or guild—or 
to chance. Even sandlot baseball has given way to Little Leagues, symptoma¬ 
tic of an incredible array of parental groups and neighborhood businesses 
organized to see that the child’s every waking moment is organized, unpri¬ 
vate, wholesome, and, primarily, oriented toward an ideal of adjustment to 
the adult life of rationality that comes all too soon. 

All of the larger voluntary associations, as well as most of the smaller ones 
have given up their sponteneity for a solid administrative core. The study of 
groups limited to capitols and city halls tends to exaggerate the political over 
the socioadministrative. Life in the cities would be hard to imagine without 
the congeries of service and charitable agencies that, systematically, help keep 
our streets clean of human flotsam and jetsam. Of growing importance are the 


9. For good treatments see Robert A. Brady, Business as a System of Power (New York- Col- 
umbia Uriiversity Press 1943), pp. 189 ff.; and David B. Truman, The Governmental Process 
(New York; Knopfi 1951), pp. 55-62. Note particularly the second level of administration, the 

peak association, an organization whose members are mainly other organizations. 

10. Robert Merton, Social Theory and Social Structure (New York: Free Press 1957) 

Chapter 1. > 
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family-sen ice agencies, agencies for the elderly, for adoption, and for mater¬ 
nal and child care, all of which in turn draw financial support from sti 1 other 
(for instance. Community Chest, United Fund) agencies that are stdl more 
tightly adihinistrative. To repeat, all such groups naturally possess potential 
political power, but only occasionally are they politicized. The rest of the 

time they administer. , . . • ■ m 

Anothef all-too-little appreciated example of private administration is the 
nonprofit sector of our economy and its phenomenal expansion in the past 
generatiort. In other countries many of these units are governmental, but that 
only empjhasizes the administrative importance of their function in the 
United States. This sector includes mutual insurance companies, savings and 
loan assoJiations, professional societies, foundations, cooperatives, health in¬ 
surance programs, research organizations, private universities, and so on^ 
Each dea s administratively with some vital element of social relations. Each 
receives special privileges in tax law and in other ways precisely because as a 
category (hey are all considered to be dedicated more to community than to 
competitive goals. Together they employed 3.3 million people, or 4.9 Percent 
of the labor force, in 1960. The growth of these organizations between 195U 
and 1960 accounted for nearly one out of every two net new jobs, one in three 
of all new jobs.^^ These jobs are administrative, as are the organizations. 

Perhaps the most unappreciated service in that sector, although by no 
means at of it is classified as nonprofit, is insurance. Most studies have 
catalogued the impressive rise of insurance as a mere part of the general p e- 
nomenoA ‘Concentration of economic power.'^^^ Or they give it no treatment 
at all.^^ But the insurance companies are far more socially significant in that 
we rely upon them to administer our conflicts, with each other or with na¬ 
ture, rather than leave these to spontaneous confrontation or traditional litiga¬ 
tion' Companies set up to run death benefits and pensions have helped fur¬ 
ther to riplace the family. Fire, automobile, theft, weather, travel, title, and 
other in;urance is provided by companies that administer our liabilities.^ 
The liability lawyer may not be so highly regarded as he goes after the big set¬ 
tlement and makes our premiums rise; but he is, for all that, no less important 
a functic nary in the modern social apparatus. Ponder just for a moment the 
social implications of “liability insurance.’’ Keeping these social accounts 

11. Eli :iinzberg et al, T/ieP/ura/isIic Economy (New York: McGraw-Hill, 1965), pp^ 22, 61, 
139. No equivalent study has been done since 1965, but there is little indication of change m 

*“ 2 , Thtapproach was inspired by the TNEC research of the late 1930s. For example David 
Lynch, The Concentration of Economic Power (New York: Columbia University Press, 1946), pp. 

^^13^ For example W. W. Rostow, The Stages of Economic Growth (London: Cambridge Uni¬ 
versity Prfss, I960); and John Kenneth Galbraith, American Capitalism (Boston: Houghton 

Mifflin, 1952). , ^ .V T, ^ ” 

14. Sea Edgar S. and Jean C. Calm, “What Price Justice: The Civilian Perspective Revisited, 

Notre Dame Lawyer (1966), pp. 936-38. 
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requires an incredibly large and intricate apparatus. The insurance industry is 
precisely that. 

Finally, there is that category called interest groups, in the most orthodox 
pluralistic sense. Interest groups do compete and coalesce, as political scien¬ 
tists say Yet they also possess an important administrative dimension They 
would have no staying power at all if they did not have an efficient bureauc¬ 
racy. This IS particularly true of the large groups most frequently noted for 
their national political importance. Unions, like trade associations, adminis¬ 
ter and reduce competition within their own ranks. Job classification alone 
despite such occasional absurdities as the electrician’s helper who is forbidden 
to move a rug or a broom, is vital to industrial peace; and it is no less an 
administrative process because unions rather than government civil service 
commissions participate in the classification. Even when trade unions square 
ott against employer groups the relationship is, at least since the 1930 s, one in 
which the labor market is replaced by an administrative process. General 
demand affects collective bargaining, and together these two competitive 
mechanisms comprise part of the relationships. However, general demand 
and collechve bargaining are most often marginal; in “labor-management re- 
ahons, collective bargaining has become a brief, albeit critical, moment in a 
long process of administering the terms of the labor-management contract. In 
the shictly political realm fewer intergroup relations may be so strongly in¬ 
stitutionalized; but the many notable examples suggest that the pattern is 
from the National Association of Manufacturers 
(NAM) and the U.S. Chamber of Commerce and all the state chambers to 
the Farm Bureau Federation, to the Federation of Jewish Philanthropies and 
the Council of Churches, to the AFL-CIO, we have layer upon layer of “peak 
associations,” which exist to institutionalize relations among constituent 
groups. Each peak association and every major interest group started out as a 
coalition that eventually perpetuated itself by the development of a central 
administrative core. 


Stress on the administrative component is not an attempt to deny the exis¬ 
tence of the self-regulating mechanisms of markets and pluralism. It is rather 
to stress what is still more modern about social control, including those very 
mechanisms. Groups, federations, insurance companies, corporations, and 
government agencies share at least one common trait; they impose an ad¬ 
ministrative process on as much of their internal structures and on as much of 
their environments as they possibly can. Whether one looks first at the Little 
League, the bureaucratization of philanthropy, or community psychiatry; or 


fChapters 2-4. See also Robert Michels, Political 
Parties (New York: Collier Books; first published 1915). His general theory of parties and pressure 

cialTnartir'^Se'^^^^^ f ^evelognent among European unions and democLic so- 

Yn Wallace Sayre and Herbert Kaufman, Governing New York City (New 

York: Russell Sage Foundation, 1960), pp. 497 ff., for the composition of typical large grLps m 
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whether one comes first to appreciate the cheap insurance which is the real 
secret of fi rm bureaus and many other societies; or whether one starts with 
awareness of the indenturing of the middle classes in career and salary plans 
and retirement plans; or whether one looks at the staff of a powerful pressure 
group or tde headquarters of a national trade association—one way or the 
other the rue image of modern societ}’ emerges. In hardly more than two 
peaceful generations the great American prototype has passed from Andrew 
Carnegie to Dale Carnegie. 


Pluralism, Its Influence, Its Fallacies 

Central to capitalist theory is the belief that power and control are properties 
of the state and, therefore, should be feared and resisted. This proposition, 
while hard to deny, is patently one-sided; in fact it covers only one of at least 
three side;. It says nothing about who controls the state; and it says nothing ' 
about ins itutions other than the state that possess the same properties of I 
power and control. 

The Marxist critique of capitalism is overwhelming on the question of con¬ 
trol of the state, especially when applied to the very period of industrial growth 
when fear of the state was so pervasive in the United States. Up to a point cap¬ 
italist vail es were so directly expressed in the activities of federal and state gov¬ 
ernments that it would have been impossible to say where the one ended and 
the other began. The very idea of capitalist public philosophy can be accu¬ 
rately termed a euphemism for capitalist political power during most of the | 
nineteenth century. It was not a question of influence on the policy-maker; 
capitalisni was so pervasive because it operated as an influence in the policy- [ 
maker. 

Important as the Marxist analysis has been, American history suggests that 
it, like capitalist theory, presents one-sided truths. The side left untouched by 
capitalism and falsely treated by Marxism is that of the nature and significance | 
of the institutions other than the state in an industrial civilization. Here theJ 
pluralist model is overwhelmingly superior, at least for American society. 

Pluralist theory begins with recognition that there are many sources of 
power an I control other than the state. In our differentiated society, there will 
be many basic interests represented by organizations able and willirig to use 
power. This is why the pluralist can accept government expansion with equa¬ 
nimity. Put the significance of the pluralistic organization of the society goes 
beyond taat. Since there are so many well-organized interests, there is, in 
pluralist heory, no possibility that a unitary society, stratified in two or three 
simple, homogenized classes, could persist. The result, however, is not the 
Marxist involution where the big class devours the small, but an evolution in 
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which the unitary society becomes a pluralistic one—that is, where the addi¬ 
tion and multiplication of classes tends to wipe out the very notion of class 
stratification.^^ Stratification in two simple classes, bourgeoisie and proletar¬ 
iat, seems to have been a passing phase of early industrialization. Perhaps that 
is the reason why it figured so large in the sociology of Marx. 

PLURALISM AS THEORY: UBIQUITY OF CONTROL, 

AUTONOMY OF POLITICS 

Alexis de Tocqueville, over a decade before Marx, identified many of the 
fundamental features of the industrial society. He expressed strikingly similar 
concern about the sort of society which was emerging. In his essay ''How an 
Aristocracy May Be Created by Manufactures,’’ Tocqueville went to the core 
of the matter. He began by recognizing the importance of the division of labor 
1 and proceeded immediately to a consideration of what it does to human 
beings and social classes: 

While the workman concentrates his faculties more and more upon the study of a 
single detail, the master surveys an extensive whole, and the mind of the latter is 
enlarged in proportion as that of the former is narrowed. . . . [I]n proportion as the 
mass of the nation turns to democracy, that particular class which is engaged in manu¬ 
factures becomes more aristocratic. Men grow more alike in the one, more different in 
the other; and inequality increases in the less numerous class in the same ratio in 
which it decreases in the community. 

However, unlike Marx, Tocqueville provided more than a theory of alien¬ 
ation within simple social classes. He also paid attention to the composition of 
t is industrial aristocracy. Tocqueville saw this new aristocracy as quite pecu¬ 
liar in comparison to its predecessors. While there are and will be extremes of 
wealth and poverty, the members of the new aristocracy do not constitute a 
unitary social class, for there develop no feelings of class, no consciousness of 
shared status: 

To tell the truth, though there are rich men, the class of rich men does not exist; for 
these rich individuals have no feelings or purposes, no traditions or hopes, in com¬ 
mon; there are individuals, therefore, but no definite class. . . . [Tjhe rich [are] not 
compactly united among themselves.^® 

This was the very basis of James Madison’s argument half a century be- 
nothing had happened between Madison and Tocqueville to alter 

16. For a well -balanced discussion of the weakening of social class stratification in the United 
States and other industrializing societies, see Sir Ernest Barker, Reflections on Government (New 
York: Oxford University Press, 1942), pp. 108 ff. 

17. Aiexis de Tocqueville, Democracy in America. Reprinted in Lowi, Private Life and Public 
Order (New York: Norton, 1968), p. 15. 

18. Ibid., p. 15. 
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19. Ibid) 

20. Sayi 


■ hat industrialization produces social diversity along with extremes | 
and poverty; ''A landed interest, a manufacturing interest, a mer- 
terest, a moneyed interest, with many lesser interests. Develop- 
the generations since Federalist 10 would only require that we 
Madison’s list Pluralists do not have to deny the Marxian proposi- 
tlaere is a conflict between those who own and those who work for 
own. They need only answer by adding to Marx’s the other equally 
nflicts. Exporters cannot love importers, except perhaps on the 
uly—and, in fact, many people may still have misgivings about the 
of importers. Renters cannot love owners. Borrowers cannot love 
(or creditors debtors, and this is particularly interesting in our day, 
jbiggest debtors are not the poor but the rich. Retailers cannot love 
s. The black middle class loves neither the black lower class nor the 
rs of middle-class housing. 

|;ontext the existence of the administrative component merely con- 
eality of the pluralist model of society. Groups amount to far more 
jade for a class. Administration gives each basic interest an institu-j 
renders each interest less capable of being absorbed or neutral- 
\ each interest the capacity to articulate goals, integrate members, 
leadership and succession, in short, to perpetuate itself. The orga- 
c f interests is the first step, but after rudimentary organization comes 
edures, membership service, internal propaganda, addition of more 
personnel, salaried help, files—corporate existence, staying power, 
ijded to above, the pluralist model cuts equally against capitalist 
renders absurd the capitalist notion that government is the only | 
ifjpower and control. It rightly rejects any and all notions of a natural | 
between the functions of government and the functions of nongov- j 
institutions. Power and control are widely distributed. They are in / 
ijiitous. 

nd Kaufman introduce a useful game for pursuing the problem of 
^nt and nongovernment. Try to identify a governmental activity for 
:re is not an important counterpart in some private institution. The 
Mediation and arbitration play a widespread and increasing role, 
nkertons are famous in our history; today every large company and 
s its own security force, and private eyes continue to be hired for 
duty; many highly innovating industries have their own secret ser- 
ng in the world of industrial espionage. Welfare? Any listing of 
highly bureaucratized and authoritative welfare systems would be as 
jis unnecessary. Armies? It is difficult to overestimate the significance 
armies in the past, or such present private armies as those possessed 
afia and other syndicates, not to mention the neighborhood gangs 


19. 


■e and Kaufman, Governing New York City, pp. 57-58. 
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and Minutemen. Society highly prizes the function they perform in adminis¬ 
tering the acceptable vices and keeping the violence associated with these 
vices subterranean. Obviously the game need not be carried into every realm. 

Some activities may be found universally among modern governments; but 
they will not be found only in governments. Moreover, the complete pattern 
of functions associated with any given government is the result of time, 
chance, culture, and politics. GovernnieEtis .QuJy of social 

\ 4 ^ 41 , was and be. Government is distinguishable from 

other institutions, as we shall soon see. But the distinction is not the one upon 
I which the American Constitution and the nineteenth-century liberals erected 
\ their defenses. 

This in turn reflects critically still further upon the Marxist model. Central 
to the pluralist model of power is the anti-Marxist hypothesis that with the 
flowering of the system of autonomous groups the monopoly hold of capital¬ 
ism, or of any other class, passes. Control of the state does not pass from the 
capitalists to another class but rather is dispersed. This breaks the determinis¬ 
tic link between economics and politics: In the pluralist system^ modem devel¬ 
opments have brought about a discontinuity between that which is socioeco¬ 
nomic and that which is political. Politics in the pluralist model ceases to be 
an epiphenomenon of socioeconomic life. Politics becomes autonomous as 
the number of autonomous and competing social units multiplies. 

In these simple propositions, reaching back to James Madison, lies the 
pluralist critique of capitalism and of Marxism. To summarize: (1) Groups, of 
. which corporations are merely one type, possess power directly over a segment 
of society and also a share of control of the state. ( 2 ) Groups, rather than en¬ 
trepreneurs and firms, are the dominant reality in modern life. (3) As long as 
even a small proportion of all interests remains strong and active, no unitary 
political class, or ‘‘power elite,” will emerge. That is, in the pluralist system it 
is highly improbable that a consensus across a whole class can last long 
enough to institutionalize itself. 


PLURALISM AS IDEOLOGY: ITS STRENGTH 

A good social theory is always but a step away from ideology. The better it is 
as theory, the more likely it is to become ideology. The bigger the scope of the 
theory the greater the likelihood of becoming the public philosophy. Plural¬ 
ism became a potent American ideology. It did not become the public phi- 

21. The best treatments of the theory, even though limited to cities, will be found in Robert A. 
Dahl, Who Governs? (New Haven: Yale University Press, 1961), and Nelson W. Polsby, Com¬ 
munity Power and Political Theory (New Haven: Yale University Press, 1963). For a review of the 
issues and bibliography at the national level, see my “American Business, Public Policy, Case 
Studies and Political Theory,” World Politics (July 1964). 
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losophy, but it is the principal intellectual member in a neocapitalistic public 
philosophy, interest-group liberalism. 

Short and few are the steps in the reasoning procedure by which pluralist 
theory becomes pluralist ideology: (1) Since groups are the rule in markets and 
elsewhere, imperfect competition is the rule of social relations. (2) The 
method of imperfect competition is not really competition at all but a variant 
of it called bargaining—where the number of participants is small, where the 
relationship is face-to-face, and/or where the bargainers have ''market power,” 
which means that they have some control over the terms of their agreements 
and can administer rather than merely respond to their environment. (3) 
Without c ass solidarity, bargaining becomes the single alternative to violence 
and coerciDn in industrial society. (4) By definition, if the system is stable and 
peaceful iij proves the self-regulative character of pluralism. It is, therefore, 
the way the system works and the way it ought to work. 

A closei look will show how potent these principles are in a country so 
traditional y concerned about power. Most obviously they show pluralism to 
be very much in line with the realities of modern life. Groups and imperfect 
competition are impossible to deny. Second, the reasoning suggests that 
pluralism oan be strongly positive toward government without relinquishing 
the traditional fear of government. Since the days of Madison the pluralist 
view has b sen that there is nothing to fear from government so long as many 
factions compete for its favor. Modern pluralism turned the Madisonian posi¬ 
tion from negative to positive; that is, government is good because many fac¬ 
tions do compete for its favor. A third and obvious feature of pluralist reason¬ 
ing is tha^ with pluralism society remains automatic. Pluralism is just as 
mechanistic as orthodox Smithian economics, and since the mechanism is 
political it reinforces acceptance of government. Pluralists believe that plura¬ 
list compeiition tends toward an equilibrium, and therefore that its involve¬ 


ment with government can mean only good. Use of government is simply one 
of many ways groups achieve equilibrium. Pluralist equilibrium is really the 
public interest. 

Pluralism's embrace of positive government first put it at an ideological 
pole oppos te capitalism. This is the foundation of the liberal-conservative di¬ 
alogue thal bridged the gap between the old public philosophy and the new. 
On the has s of these opposing positions, debate over great issues took place in 
the United States, even without socialism, for many years following 1890. 
But this situation was only temporary. The two apparent antitheses ultimately 
disappeared. 1 he rhetoric continued, so that even today one may occasionally 
feel that tl e two poles represent substantial differences. But in reality they 
have come! to represent a distinction without a difference. Capitalism and 
pluralism \/ere not actually synthesized, however; in a sense, they absorbed 
each other. 
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PLURALISM AS IDEOLOGY: ITS FALLACIES 

Here lies also the source of the weakness and eventual failure of interest- 
group liberalism, which has led us into a crisis of public authority in the 
United States in the 1960s more serious than any other in the twentieth cen¬ 
tury. Pluralism had helped bring American public values into the twentieth 
century by making the state an acceptable source of power in a capitalist soci¬ 
ety. Pluralism had also made a major contribution by helping to break down 
the Marxian notion of solidary classes and class-dominated government. But 
the zeal of pluralism for the group and its belief in a natural harmony of group 
competition tended to break down the very ethic of government by reducing 
I the essential conception of government to nothing more than another set of 
. mere interest groups. 

The strength of pluralism rested in very great part upon the proposition, 
identified earlier, that a pluralist society frees politics by creating a discontin¬ 
uity between the political world and the socioeconomic world. However, 
there is a related proposition that present pluralist theories either reject or miss 
altogether: In a pluralist society there is also a discontinuity between politics 
I and government. The very same factors of competition and multiple power 
^ resources that frees politics from society also frees government from both soci¬ 
ety and politics. This is precisely why pluralism appealed to such constitu¬ 
tionalists as Madison. Group competition could neutralize many of the most 
potent power centers sufficiently to keep all of them within the formal struc- 
, ture of government. This was the Madisonian method of regulating groups 
I and protecting the governmental authorities from control by any “majority,” 
which could mean a class elite, a capitalist group, or a mass social movement. 
In contemporary pluralism this aspect of the pluralist argument has gone by 
the boards. Groups become virtuous; they must be accommodated, not regu¬ 
lated. Formalism in government becomes mere formality. Far from Madison, 
they could say, as the disappointed office seeker is supposed to have said to 
President Grover Gleveland, “What’s a Gonstitution among friends?” 

It should thus be evident that pluralist theory today militates against the 
idea of separate government. Separate government violates the basic principle 
of the automatic political society. This was reinforced by the scientific plura¬ 
list’s scientific dread of such poetic terms as public interest, the state, and sov¬ 
ereignty that admittedly cannot be precisely defined and are closely associated 
aesthetically with the notion of separate government. But by such means 
pluralism gained a little and lost a lot. Only three of its losses are pursued 
K here: (1) Pluralist theory achieved almost no additional scientific precision by 
! insisting that government was nothing but an extension of the political pro- 
' cess. (2) It could maintain this fiction, and the fiction of the automatic politi- 
ij cal society, only by elimination oilegitimacy. (3) It could maintain those fic- 
Jl tions only by elimination oi administration. 

4 
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1. In IS 08, Arthur F. Bentley fathered the scientific definition of the state j' 
as an interest that could be thought of‘'as an interest group itself/’^^ Despite 
preference for the immaculateness of the formulation, modern pluralists have 
ever since lelt the tug of limitation more than the leverage of precision. Along 
the way concessions have been made, so that “wc must reckon with the 
inclusive set of relationships that we call the state. The fact that this institu¬ 
tion did not seem to operate quite like a pressure group led Truman to the 
concept oF a “potential interest group” whose interest is the “rules of the 
game.”^"^ These formulations did not introduce precision. They simply con¬ 
stituted an invitation to disregard those aspects of the political system not sus¬ 
ceptible,to group interpretation and the hypothesis of natural equilibrium. 
Even to the most sophisticated, government became “the political process.” 
We shall See the results in Chapter 3. 

2. Competition and its variant, bargaining, are types of conflict distin-^ 
guishable oy the existence of rules. Rules convert conflict into competition; ^ 
But rules and their applications imply the existence of a framework of controls 
and institntions separate from the competition itself. Whether we call this a 
public or lot, there is a political context that is not itself competition within j 
which political competition takes place. 

A good way to approach the problem of the distinction is to return rnomen- 
tarily to il e game of counterparts. It must have occurred to many already that 
something was missing. Once while participating in the exercise a student ■ 
found the missing dimension by identifying prisons and imprisonment as a | 
public activity without private counterpart. Leaving aside a quibble over the i 
question c f whether the Mafia has a prison system, it is easy to spot the essen- 1 
tial point implied to the student in his choice of governmental activity. The 
practice o ^ imprisonment suggests simply that the intrinsic governmental fea¬ 
ture is legitimate use of coercion. 

Legitinr acy is not easy to operationalize, but its problems are actually easier f 
to solve than those the pluralist solution offers, because our interest is not in 
measuring the behavioral attribute in question but only in using the fact of its 
existence as a criterion. It justifies our treating the state as a real thing apart 
and not merely a group or a poetic figment. Thus, while governments can 
rarely if e’''er perform any function that a nongovernmental institution cannot 
also perform, governmentalization of a function—that is, passing a public 
policy— it sought because the legitimacy of its sanctions makes its social con¬ 
trols mon surely effective. This is what activates and motivates politics in the | 
pluralist sjystem, but it is far from being part and parcel of pluralism. j 

3. Findly, rules and their enforcement do not merely exist. They must be 
applied with regularity and some degree of consistency if pluralist competition 

22. Quoted in Truman, The Governmental Process, p. 51. 

23. Ibid., p. 52. 

24. Ibid. pp. 51-52. 
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( is to exist at all. This is administration. Administration is necessary to con¬ 
struct and to change the system within which pluralism is to operate, yet 
pluralism presupposes the existence of that favorable structure, just as laissez- 
faire presupposed a social system favorable to itself To pluralists, social 
change in a pluralist system works in small increments. ^‘Incrementalism” is 
what moves the successful polity, and by definition that is how the successful 
polity ought to be moved. This means that social oscillation in the pluralist 
ideal is and ought to occur at a very narrow range around some point of equi¬ 
librium. But note how susceptible all of this is to the criticisms earlier heaped 
upon capitalist theory. First, it takes a certain predefined equilibrium as good 
and presupposes it in order to work the theory. Second, recall the problem of 
market perfection: Even if you get your economic equilibrium it may not be 
at anywhere near full employment. The political variant of this would be 
equilibrium at something far less than an acceptable level of participation, or 
satisfaction, or even public interest. Let us take a simple dimension to illus¬ 
trate both points: expansion of membership in the system. This usually comes 
from critical, as distinct from incremental, changes, and is usually imposed 
administratively. One need only ponder the case of the blacks, who were first 
kept out of the pluralist system for ages, and who are being only now in¬ 
troduced into it not only by fiat but by a fiat with force, accompanied by in¬ 
tricate and authoritative processes of administration.^^ 

One of the most influential pluralist scholars, Robert A. Dahl, has made 
the following proposition about the political system: “When two individuals 
conflict with one another. . . they confront three great alternatives: deadlock, 
coercion, or peaceful adjustment.”^6 Deadlock is “no deal”; there is no 
change of demands or behavior on either side. Coercion to Dahl means forc¬ 
ible change of behavior by physical imposition. This he feels is an extremely 
exceptional alternative, rarely involved even in governmental acts, all the 
more rarely involved in the affairs of popular governments. Everything else, 
including all other methods of government, comes under the rubric “peaceful 
adjustment, by which he means consultation, negotiation, and the search 
for mutually beneficial solutions. Obviously this cannot possibly exhaust 
the alternatives. It relies on an extremely narrow definition of coercion, giving 
one to believe that coercion is not involved if physical force is absent. And it 
depends on an incredibly broad and idealized notion of what is peaceful about 

peaceful adjustment. A slight readjustment of Dahl’s categories will reveal ^ ■ >■; 

what is missing. It will also reveal the ideological element just underneath the 
skin of pluralist theory. What Dahl is really dealing with here are the logical 

L . r 

25 . This will be further developed in Chapter 3, below; and Chapter 7 is a case of the unan¬ 
ticipated consequences of pluralistic influences on administration in racially significant areas of . SAS 

policy. 

26. Robert A. Dahl, Modem Political Analysis (Englewood Cliffs: Prentice-Hall. 1963). p. 73. 

27. Ibid., p. 71. 
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relations between two continua—the extent to which coercion is involved and 
the extent to which adjustment is involved in any response to conflicting in¬ 
terests. Thi| slight formalizing of his scheme yields the following results; 

TABLE 2.1 

ThI'. Properties of Political Relationships 
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iOOD 
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Remote 

Immediate 


Deadlock 

Negotiation 

“Coercion” 

? 


in the fourth cell of the four-cell table of properties of political 
s? It is a vast category. It must include virtually all of the public 
governmental processes in which people have internalized the 
at might be applied. The element of coercion may seem absent 
icjtuality the participants are conducting themselves in a certain way 
use they do not feel they have any choice.Since it is well 
cepted to go unnoticed, this coercion can be called legitimate, 
egular and systematic, it can be called administration because an 
ve component must be there if the conduct in question involves a 
ter of people making these peaceful adjustments. This immense 
|at alternative’’ is missing from Dahl’s scheme because it is beyond 
:s of the theory of the perfect, self-regulating pluralist society. That 
is actually the stable regime of legitimacy and effective administra- 
it which neither the reality nor the theory of pluralism has any 


CIPLE OF SEPARATE GOVERNMENT AND 
THE GON^EQUENGES OF ITS REJEGTION 

dial theorists earlier in the century stressed the distinction between 
[^Tient and government. Weber’s definition of government is 
1 the distinction.^^ Mosca based his classification of modern and 
systems upon the distinction. Robert Mclver and many others 


VIcGonnell, in a brilliant analysis of the myth of democracy in trade unions, aptly 
group phenomenon as “private government.” Private Power and American Democ- 
rk: Knopf, 1966), Ghapter 5. This phenomenon is neither all peaceful adjustment 
on. It seems to belong in the fourth cell, and it applies to many relations among 
itween groups and government, as well as to relations wdthin the big groups. 
Henderson and Talcott Parsons, Max Weber: The Theory of Social and Economic 
(New York: Oxford University Press, 1947), p. 156. 

jetano Mosca, The Ruling Class (New York: McGraw-Hill, 1939), especially the 
jbove, Ghapter 1. 
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based their liberal response to syndicalism upon the same distinction, pas¬ 
sionately affirmed: 

The extreme insistence of the guild socialists on functional representation becomes an 
attack on the state itself. ... A nation is not simply composed of crafts and professions. 
These might logically elect an economic ''parliament,” but if it possessed also political 
sovereignty it would be a denial of the whole process which has differentiated eco¬ 
nomic and political centres of power. The state is retained in name but disappears in 
fact. . . , Political representation is real only because it is not based on any function 
but citizenship.^^ 

E. Pendleton Herring, although one of the key figures in developing pluralist 
political science, was still able to warn in the 1930s that while the “govern¬ 
ment of the democratic state reflects inescapably the underlying interest 
groups of society . . . the very fact that the state exists evinces a basic commu¬ 
nity of purpose. 

These authors were defending the notion of a distinguishable government 
from the doctrines of fascists, syndicalists, corporativists, and guild socialists 
because it was these doctrines and experiments that sought to destroy the dis¬ 
tinction. Not very much later American liberalism began to develop in the 
same direction, but these features of it tended to escape attention precisely 
because American pluralists had no explicit and systematic view of the state. 
They simply assumed it away. Such negative intellectual acts seldom come in 
for careful criticism. 

Concern for government was an American culture trait. Yet, ironically, 
once the barriers to its expansion were broken, government ceased almost al¬ 
together to be a serious issue. Destruction of the principle of separate govern¬ 
ment, the coerciveness of government, the legitimacy of government, the ad¬ 
ministrative importance of government, was necessary if capitalist ideology 
was to be transformed rather than replaced. The fusion of capitalism and 
pluralism was a success; destruction of the principle of separate government 
was its secret. 

As this aspect of pluralism becomes dominant in the new public philosphy 
its more repulsive features can more easily be seen. The new liberal public 
philosophy was corrupted by the weakness of its primary intellectual compo¬ 
nent, pluralism. The corrupting element was the myth of the automatic soci¬ 
ety granted us by an all-encompassing, ideally self-correcfing, providentially 
automatic political process. This can hardly be more serviceable than the 
nineteenth-century liberal (now conservative) myth of the automatic society 
granted us by the total social equilibrium of heely contracting individuals in 

31. Robert M. Mclver, The Modern State (New York: Oxford University Press, 1964' first oub- 

lished 1926), pp. 465-66. ^ , h 

32. E. Pendleton Herring, Public Administration and the Public Interest (New York; Mc¬ 
Graw-Hill, 1936), p. 397. 
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place. The pluralist myth helped bring about the new public phij- 
it the weaknesses of the myth made certain the degeneration of th^ 
il^sophy. What has it degenerated into? What kind of liberalism can 
ted to take its place? 
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THE NEW PUBLIC 
PHILOSOPHY 

Interest-Group Liberalism 


Why Nineteenth-Century Liberalism Declined 

The decline of capitalist ideology as the American public philosophy took the 
form of a dialogue between a private and a public view of society. This dia¬ 
logue, between a new liberalism and an old liberalism (redefined as conserva¬ 
tism) comprises the constitutional epoch immediately preceding our own, 
ending in 1937. During this period there was no prevailing public philosophy 
but rather two bodies of competing ideology. Liberal and conservative regimes 
derived their specific uses of government and policy from their general posi¬ 
tions, and differences between the two national parties were for the most part 
clear within these terms. The perennial issue underlying the dialogue was the 
question of the nature of government itself and whether expansion or contrac¬ 
tion of government best produced public good. Expansion of government was 
demanded by the new liberalism as the means of combating the injustices of a 
brutal world that would not change as long as we passively submitted our¬ 
selves to it. The mark of the new liberalism was its assumption that the in¬ 
struments of government provided the means for conscious inducement of 
social change and that outside the capacity for change no experimentation 
with new institutional forms would be possible. Opposition to such means, 
but not necessarily to the proposed forms themselves, became the mark of 
contemporary conservatism. 

Across all disagreements there was unanimity on the underlying criteria. 
These basic criteria were attitude toward government and attitude toward 
social change. There was also agreement, which persists today, that these two 
attitudes are consistent and reinforcing, both as guides for leaders in their 
choices among policies and as criteria for followers in their choices among 
leaders. For example, 
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is committed to a discriminating defense of the social order against 
reform (liberalism). ... By the Right, I mean generally those parties and 
lat are skeptical of popular governments, oppose the bright plans of the 
dogooders, and draw particular support from men with a sizable stake in 
d order. By the Left, I mean generally those parties and movements that 
|r popular participation in government, push actively for reform, and 
L support from the disinherited, dislocated and disgruntled. As a general 
m there are historic exceptions, the Right is conservative or reactionary, 
iberal or radical.^ 


D criteria arose out of a partieular constitutional period, were ap- 
that period, and provided a mutually reinforcing basis for doctrine 
period. After 1937, the Constitution did not die from the Roose- 
|:ion, as many had predicted, but the basis for the liberal- 
^ dialogue did die. Liberalism-conservatism as the source of public 
|io longer made any sense. Once the principle of positive govern¬ 
ment in anJ indeterminable but expanding political sphere was established, 
criteria arising out of the very issue of expansion became irrelevant. 
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LIBERALISM-CONSERVATISM: THE EMPTY DEBATE 

The old dialogue passed into the graveyard of consensus. Yet it persisted. 
Old habits die hard. Its persistence despite its irrelevance means that the 
liberal-conlervative debate has become almost purely ritualistic. And its per¬ 
sistence even in ritualistic form has produced a number of evil effects among 
which the most important is the blinding of the nation to the emergence of a 
new and ersatz public philosophy. The coexistence of a purely ritualistic 
public diabgue and an ersatz and unrecognized new public philosophy has 
produced most of the political pathologies of the 1960s and 1970s. The de¬ 
cline of a meaningful dialogue between a liberalism and a conservatism has 
meant the decline of a meaningful adversary political proceedings in favor of 
administra :ive, technical, and logrolling politics. In a nutshell, politics be¬ 
came a qiestion of equity rather than a question of morality. Adjustment 
comes first rules of law come last, if at all. The tendency of individuals to ac¬ 
cept governmental decisions simply because these decisions are good has 
probably a: no time in American history, save during the Civil War, been less 
widely distributed and less intensely felt. Cynicism and distrust in everyday 
political p'ocesses have never been more widespread. The emerging public 


Rossiter, Conservatism in America (New York: Knopf, 1955), pp. 12, 15. The term 
fcame to be attached to nineteenth-century liberals because they favored the govern- 


ial order that had become the established fact of the nineteenth-century United 
j is other conservatism in America—racial, aristocratic, ethnic, perhaps even monar- 
Balistic. But the major part of it is nineteenth-century liberalism grown cold with 
already suggests the narrow span of the ideological gamut in the United States. 




44 ORIGIN AND DECLINE OF LIBERAL IDEOLOGY IN UNITED STATES 

philosophy, interest-group liberalism, has sought to solve the problems of 
public authority in a large modern state by defining them away. This has sim¬ 
ply added the element of demoralization to that of illegitimacy. Interest-group 
liberalism seeks to justify power by avoiding law and by parceling out to 
private parties the power to make public policy. A most maladaptive political 
formula, it was almost inevitably going to produce a crisis of public authority 
even though its short-run effects seem to be those of consensus and stabiliza¬ 
tion. 

A brief look at a few hard cases will expose the emptiness of the old liberal- 
conservative dialogue and the kinds of pathology it was likely to produce. 
Table 3.1 shows at a glance how irrelevant the old criteria are to present 
policies.2 In the table there are a number of public policies and private 
policies (or widely established private practices) that have been arranged ac¬ 
cording to the two fundamental dimensions of liberalism-conservatism. 
Above the line is the public sphere containing public policy; below the line 
are the policies and established group practices associated with the private 
sphere. This vertical dimension is a simple dichotomy; therefore, the 'iiberah’ 
dimension is supposedly above the line and the “conservative"’ dimension is 
below the line. The horizontal axis is a continuum whereupon each policy or 
practice is placed along the line from left to right roughly according to its 
probable impact upon the society. To the left is the liberal direction, where 
policies are placed if they are likely to produce a direct social change. To the 
right is the conservative direction because the policies and practices placed 
there are thought to militate against change and to support the status quo.^ 
If the two dimensions—attitude toward government and attitude toward 
change—were consistent, and if together they described and justified all public 
policy, then liberal policies would be concentrated in the upper left corner 
and conservative policies in the lower right. In reality these policies range all 
across the continuum, below and above the line. Little reflection is necessary 
to perceive the fact that policy-makers are being guided by criteria very dif¬ 
ferent from those underlying Table 3.1. Obviously the liberal-conservative di¬ 
alogue made no sense after the principle of positive government was es¬ 
tablished.^ 


2. The method of analysis is drawn from R. A. Dahl and C. E. Lindblom, Politics Eco¬ 
nomics, and Welfare (New York: Harper & Brothers, 1955), Chapter 1, although the two oHhem 
may not necessarily agree with the particular uses here. 

3. Placement along the continuum is gross and informal. However, it is very doubtful that any 
placement of these policies could reduce the spread from left to right. Moreover, differences of 
opinion as to the effect of a policy upon society would lead to the very kind of policy analysis politi¬ 
cal scientists need to get involved in. 

4. Some readers will argue that there is still another dimension of difference, attitudes toward 
equality and welfare. Adding a third dimension to a diagram of this sort would overly complicate 
matters, but some response to this kind of objection can be made textually: (1) The equality 
dimension is already implicitly present in the sense that the policies to the left of the continuum 






TABLE 3.1 
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liberalism-conservatism: the public policies 

Although the distance above or below the line Table 3.1 
convey additional information about the degree of Py^'c involvement ns 
vTrthwhile to consider that dimension. This can be done by cross-tabulating 
each of the public policies according to the actual degree of government im 
Tolveint against tL probable degree of social change likely to be produced 
bv that policy (Table 3.2). This particular look at government should be m 

o tL» who L, .Imed politic.! power» ■! one nerf m 

to ..hiece intpottent ho„„,t.,i.o pwln J m"* 

government policies seem to congregate m ce s a e govern- 

(hvDothesized as likely to “militate against change ). 

menfs relation to social change does not appear to 

volvement increases from one to two to three pluses. On the contrary, 

almost seems to be an inverse relationship, suggesting that government is mo 

TnS ot the o, Poteoti.! -P-ct of poblic policie. .how. ho. ,n- 
comple!. is the 6t between the oW libe,.l-.»n.ei.,ti« poblie 

r*MoSrreS‘S^^^^^^ 

do es of both If the guiding criteria do not really guide the 'f f ^^^.p they 
SrLrtlly offer noVausL iustificat.on to the intelligent follower. A few 

Sx" S'taxes discriminate. The political question arises over 
classes and between individuals and their property, 

forces of equality (as well as change). Those V No definition of welfare could 

amples. Welfare is no better a '’“'®f”‘'‘'‘*'rP‘* S orivate sphere. And (2), no definition of 
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income tax structure can be called only mildly progressive beeause of the 
varieties of exemptions written into the law. It is generally understood that the 
effective ceiling on taxes is not 91 percent or 75 percent but a good deal less 
than 50 percent, with many large corporations not paying any taxes at all. 
And taking all our taxes together, from the local property taxes to the federal 
luxury and inheritance taxes, it seems fairly clear that they are a bastion 
against rather than a weapon for fluidity among economic classes in the soci¬ 
ety. This is not an argument in favor of one tax structure or the other but 
rather an attempt to assess the general tendency as an illustration of the virtual 
irrelevance of old liberal-conservative principles. With virtually every new ad¬ 
ministration, there is vigorous talk of tax reform, but the interests in maintain¬ 
ing the present structure seem always to be too strong to be overcome.^ 

The Social Security system • This is a bundle of policies, and an accurate 
account would require classification of each program. On balance, however. 
Social Security programs in the United States are ‘fliberar’ only because they 
are governmental. Otherwise they are quite conservative in their impact on 
the social structure and upon the behavior of individual clients. If the general 
welfare is promoted by our Social Security system it is only because a basically 
conservative policy can promote welfare. Nevertheless these programs are 
conservative in at least two senses of the term. First, welfare policies are fiscal 
policies and as techniques of fiscal policy they are countercyclical; that is to 
say, they are automatic stabilizers that work systematically to maintain de¬ 
mand, and therefore existing economic relationships, throughout the busi¬ 
ness cycle. Second, Social Security programs are techniques of soeial as well 
as economic control. Government’s role is essentially paternalistic. For those 
basic Social Security programs that depend upon employee contributions, the 
government is saying in essence, ‘'This much of your income we will not 
trust you to spend but will hold it for you until you really need it.” The discre¬ 
tionary and noncontributory social welfare programs are also paternalistic to 
the extent that they are making judgments about the relative need of each 
applicant and whether the family situation deserves governmental assistance.^ 
Farm policy • Farm programs provide an equally good case of the irrele¬ 
vance of actual policies to the old criteria. High price supports with crop con¬ 
trols—^the central feature of farm policy for a generation—are supported by 
so-called liberals despite the fact that the basic purpose of these programs has 
been to restore or maintain a pre-1914 agriculture in the face of extremely 
strong contrary economic developments. So-called conservatives have made it 


5. For an effort to assess dispassionately the economic significance of tax exemptions and the 
political difficulties of reforming the tax structure, see Stanley S. Surrey, Pathways to Tax Reform 
(Cambridge, Mass.: Harvard University Press, 1973). For a lively account of some of the same 
problems, see Philip M. Stern, The Rape of the Taxpayer (New York: Random House, 1973). 

6. Many more details will be found in Chapter 8. For an independent but related critique, see 
Francis Piven and Richard Cloward, Regulating the Poor (New York: Pantheon, 1971). 
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Interest-Group Liberalism 

The frenzy of governmental activity in the 1960s and 1970s proved that once 
the constitutional barriers were down the American national ^ 

capable of prompt response to organized political demands. However that is 
onW the be'^inning of the story, because the almost total democratization of 
hfconstitution fnd the contemporary expansion of the 

been accompanied by expansion, not contraction, of a sense of distrust toward 
public objects. Here is a spectacular paradox. It is as though each p 
gram or program expansion had been an admission of prior ' 

adequacy or failure without itself being able to make any si^.ficant c^tnbu^ 

I tion to order or to well-being. It is as though prosperity had gone up at an 
' arithmetic rate while expectations, and therefore 
up at a geometric rate—in a modern expression of Malthusian Law Public 
authority was left to grapple with this alienating gap between expectation an 

W^y did the expansion of government that helped pro^ce and sustain 
prosperity also help produce a crisis of public authority? The explanation 
rrled throughout this volume is that the old justifications for expansion 
Ld too little to say beyond the need for the expansion itself. An appropria 
public philosophy Luld have addressed itself to the purposes to which the ex- 
p^nded governmental authority should be dedicated. It would hav® 
dressed Iself to the forms and procedures by which ^ 

utilized. These questions are so alien to public discourse in United 
that merely to raise them is to be considered reactionary, apolitical, or tota y 

"^Out of the emerging crisis of public authority developed an ersatz political 
formula that bears no more relation to those queshons 
litical formula. The guidance the new formula offers to P° ^ 

a set of sentiments that elevated a particular view of the political process abo 
everything else. The ends of government and the justification of one po i y 
prLedure over another are not to be discussed. The process of formulation is 
! Ltified in itself. As observed earlier it takes the pluralist notion that govern- 
' ment is an epiphenomenon of politics and makes out of that a new ethics o 

' ^“TherTare several possible names for the new public philosophy. A strong 
candidate would be corporatisrrt, but its history as a concept gives it several 
unwanted connotations, such as conservative Catholicism or Italian ascism. 
Another candidate is syndicalism, but among many ob)ections ^ 

tion of anarchy too far removed from American experience. From time to 
time other possible labels will be experimented with, but, ^ 

American public philosophy is something of an amalgam of all of the can - 
dates, some new terminology seems to be called tor. 
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The most clinically accurate term to capture the American variant of all of i 
these tendencies is interest-group liberalism. It is liberalism because it is op- ' 
timistic about government, expects to use government in a positive and ex¬ 
pansive role, is motivated by the highest sentiments, and possesses a strong 
faith that what is good for government is good for the society. It is interest- 
group liberalism because it sees as both necessary and good a policy agenda ' 
that is accessible to all organized interests and makes no independent judg- j 

ment of their claims. It is interest-group liberalism because it defines the | 

public inierest as a result of the amalgamation of various claims. A brief 
sketch of the w'orking model of interest-group liberalism turns out to be a 
vulgarizec version of the pluralist model of modern political science: (I) j 
Organizer interests are homogeneous and easy to define. Any duly elected / 
representative of any interest is taken as an accurate representative of each and / 
every member.^ (2) Organized interests emerge in every sector of our lives and 1 
adequately represent most of those sectors, so that one organized group can be ^ 
found effrctively answering and checking some other organized group as it 
seeks to piosecute its claims against society.*^ And (3) the role of government 
is one of insuring access to the most effectively organized, and of ratifying the * 
agreemenis and adjustments worked out among the competing leaders. 

This la; t assumption is supposed to be a statement of how a democracy 
works and how it ought to work. Taken together, these assumptions amount I 
to little more than the appropriation of the Adam Smith ‘Tidden hand” 
model for politics, where the group is the entrepreneur and the equilibrium is j 
not lowest price but the public interest. 

These assumptions are the basis of the new public philosophy. The policy j 
behavior of old liberals and old conservatives, of Republicans and Democrats, < 
so inconsistent with the old dialogue, is fully consistent with the critieria 
drawn from interest-group liberalism: The most important difference between 7 
liberals and conservatives, Republicans and Democrats, is to be found in the [> 
interest groups they identify with. Congressmen are guided in their votes, presi- s 
dents in taeir programs, and administrators in their discretion by whatever /! 
organized nterests they have taken for themselves as the most legitimate; and i 
that is the measure of the legitimacy of demands and the only necessary guide- J 
lines for tlw framing of the laws. 

It is one thing to recognize that these assumptions resemble the working 

9. For an excellent inquiry into this assumption and into the realities of the internal life of 
organized in crests, see Grant McConnell, Private Power and American Democracy (New York: 
Knopf, 1966|; S. M. Lipset et ah, Union Democracy (New York: Anchor, 1962); and Raymond 
Bauer et a[.,lAmerican Business and Public Policy (New York: Atherton, 1963). 

10. It is assumed that countervailing power usually crops up somehow, but when it does not, 
government 3ught help create it. See John Kenneth Galbraith, American Capitalism (Boston: 
Houghton Mifflin, 1952). Among a number of excellent critiques of the so-called pluralist 
model, see {specially William E. Connolly, ed.. The Bias of Pluralism (New York: Atherton 
1969). 

11. See aho Chapters 2 and 11. 
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methodology of modern politieal seienee. But it is quite another to explain 
how this model was elevated from a hypothesis about political behavior to an 
ideology about how our democratic polity ought to work. 


THE APPEALS OF INTEREST-GROUP LIBERALISM 

The important inventors of modern techniques of government were less 
than inventive about the justifications for particular policies at particular 
times. For example, Keynes was neither a dedicated social reformer nor a po¬ 
litical thinker with an articulated vision of the new social order.Keynes 
helped discover the modern economic system and how to help maintain it, 
but his ideas and techniques could be used to support a whole variety of 
approaches and points of view: 

Collective bargaining, trade unionism, minimum-wage laws, hours legislation, social 
security, a progressive tax system, slum clearance and housing, urban redevelopment 
and planning, education reform, all these he accepted but they were not among his 
preoccupations. In no sense could he be called the father of the welfare state. 

These innovators may have been silent on the deeper justification for ex¬ 
panding government because of the difficulty of drawing justification from the 
doctrines of popular government and majority rule. Justification of positive 
government programs on the basis of popular rule required, above all, a belief 
in and support of the supremacy of Congress. The abdication of Congress in 
the 1930s and thereafter could never have been justified in the name of popu¬ 
lar government; and, all due respect to members of Congress, they made no 
effort to claim such justification. Abdication to the Executive Branch on eco¬ 
nomic matters and activism in the infringement of civil liberties produced fur¬ 
ther reluctance to fall back upon Congress and majority rule as the font of 
public policy justification. Many who wished nevertheless to have majority 
rule on their side sought support in the plebiscitary character of the presi¬ 
dency. However, presidential liberals have had to blind themselves to many 
complications in the true basis of presidential authority, and their faith in the 
presidency as a representative majority rule came almost completely unstuck 
during the late 1960s and thereafter. 

This is precisely what made interest-group liberalism so attractive. It had 
I the approval of political scientists because it could deal with so many of the 
j realities of power. It was further appealing because large interest groups and 
! large memberships could be taken virtually as popular rule in modern dress. 

12. Alvin H. Hansen, The American Economy (New York: McGraw-Hill, 1957), p. 152. 

13. Ibid., pp. 158-59. Keynes himself said, “the Class War will find me on the side of the 
educated bourgeoisie” (Ibid., p. 158). 

14. For a critique of the majoritarian basis of presidential authority see Willmoore Kendall, 
“The Two Majorities,” Midwest Journal of Political Science 4 (1960): 317-45. The abdication by 
Congress to the Executive Branch will come up again and again throughout this volume. 
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And it fitjthe needs of corporate leaders, union leaders, and government of^ 
ficials desj^erately searching for support as they were losing communal attach¬ 
ments to |their constituencies. Herbert Hoover had spoken out eloquently 
against criss individualism and in favor of voluntary collectivism. His belief 
in this killed of collectivism is what led him to choose, among all his offers, to 
be Secretary of Commerce in 1921.^^ And the experts on government who 
were to become the intellectual core of the New Deal and later Democratic 
administrctions were already supporting such views even before the election 
ofFranklii D. Roosevelt. For example, 

[The natior al associations] represent a healthy democratic development. They rose in 


answer to d 
groups mqJ 
worked out 


ertain needs. . . . They are part of our representative system. . . . These 
jt be welcomed for what they are, and certain precautionary regulations 
The groups must be understood and their proper place in governmeht 


allotted, if not by actual legislation, then by general public realization of their signifi¬ 
cance. 

After World War II, the aeademic and popular justifications for interest-group 
liberalism Were still stronger. A prominent Ameriean government textbook of 
the period argued that the “basie eoncept for understanding the dynamics of 
government is the multi-group nature of modern society or the modern 
state. By the time we left the 1960s, with the Democrats back in power, the 
justifications for interest-group liberalism were more eloquent and authorita¬ 
tive than ever. Take two examples from among the most important intellec¬ 
tuals of the Democratic Party, writing around the time of the return of the 
Demoerats to power in 1960. To John Kenneth Galbraith, "Private eeonomic 
power IS h^ld in cheek by countervailing power of those who are subjected to 
it. The fir^ begets the second. Concentrated economic power stimulates 
power in o|)position to it, resulting in a natural tendency toward equilibrium. 
This is not merely theoretieal for Galbraith, although he eould not possibly 
have missed its similarity to Adam Smith; Galbraith was writing a program of 
positive gojernment action. He admitted that effective countervailing power 
was limitec in the real world and proposed that where it was absent or too 
weak to do the job, government poliey should seek out and support it and, 
where necessary, create the organizations capable of eountervailing. It should 
be governnjent poliey to validate the pluralist theory. 

Arthur S :hlesinger summarized his views for us in a campaign tract written 
in 1960. To Sehlesinger, the essential differenee between the Democratic and 

15. For an iccount of Herbert Hoover's political views and his close relationship to the New 
Deal, see Grant McConnell, Private Power, pp. 62 ff; and Peri Arnold, “Herbert Hoover and the 
Continuity of American Public Policy," Public Policy {Autumn 1972). 

P Representation before Congress (Baltimore: Johns Hopkins 

Press, 1929), p. 268. See his reflections of 1936 in Chapter 2 of that book 

iQCm Malcolm Moos, A Grammar of American Politics (New York: Knopf, 

T'P- Moos became an important idea man in the Eisenhower Administration. 

15 . CaJbraith, American Capitalism, p. 118. 
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Republican Parties is that the Democratic Party is the truly multi-interest 
party; 

What is the essence of multi-interest administration? It is surely that the leading inter- 
ests in society are all represented in the interior processes of policy formation—which 
can be done only if members or advocates of these interests are included in key posi- 
tions of governments^ 

Schlesinger repeated the same theme in a more sober and reflective book writ¬ 
ten after John Kennedy’s assassination. Following his account of the 1962 
confrontation of President Kennedy with the steel industry and the later deci¬ 
sion to cut taxes and cast off in favor of expansionary rather than stabilizing 
fiscal policy, Schlesinger concludes, 

The ideological debates of the past began to give way to a new agreement on the practi¬ 
calities of managing a modern economy. There thus developed in the Kennedy years a 
national accord on economic policy—a new consensus which gave hope of harnessing 
government, business, and labor in rational partnership for a steadily expanding Amer¬ 
ican economy.^® 

A significant point in the entire argument is that the Republicans would 
disagree with Schlesinger on the facts but not on the basis of his distinction. 
The typical Republican rejoinder would be simply that Democratic adminis¬ 
trations are not more multi-interest than Republican. In my opinion this 
would be almost the whole truth. 

The appeal of interest-group liberalism is not simply that it is more realistic 
than earlier ideologies. There are several strongly positive reasons for its ap¬ 
peal The first is that it helped flank the constitutional problems of federalism 
that confronted the expanding national state before the Constitution was com¬ 
pletely democratized. A program like the Extension Service of the Depart¬ 
ment of Agriculture got around the restrictions of the Interstate Commerce 
clause by providing for self-administration by a combination of land-grant 
colleges, local farmer and commerce associations, and organized commodity 
groups (see Chapter 4). These appeared to be so decentralized and permissive 
as to be hardly federal at all. With such programs we begin to see the ethical 
and conceptual mingling of the notion of organized private groups with the 
notions of local government and self-government. Ultimately, direct interest- 
group participation in government became synonymous with self-govern¬ 
ment; but at first it was probably a strategy to get around the inclination oft e 
Supreme Court to block federal interventions in the economy. 

A second positive appeal of interest-group liberalism, strongly related to t e 
first, is that it helped solve a problem for the democratic politician in the 

19. Arthur Schlesinger, Jr., Kennedy or Nixon-Does It Make Any Difference? (New York: 

Macmillan, 1960), p. 43. , , • c t" t ?■? 

20. Arthur Schlesinger, A Thousand Days, as featured in the Chicago Sun-Times, January 23, 

1966, section 2, p. 3. 
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modern state where the stakes are so high. This is the problem of enhanced 
conflict end how to avoid it. The contribution of politicians to society’ is their 
skill in nisolving conflict. However, direct confrontations are sought only by 
so-called ideologues and outsiders. Typical American politicians displace and 
defer ana delegate conflict where possible; they face conflict squarely only 
when they must. Interest-group liberalism offered a justification for keeping 
major combatants apart and for delegating their conflict as far down the line 
as possible. It provided a theoretical basis for giving to each according to his 
claim, tf e price for which is a reduction of concern for what others are claim¬ 
ing. In other words, it transformed access and logrolling from necessary evil to 
greater good. 

A third and increasingly important positive appeal of interest-group liberal¬ 
ism is that it helps create the sense that power need not be power at all, con¬ 
trol need not be control, and government need not be coercive. If sovereignty 
is parceled out among groups, then who is out anything? As a major Fortune 
editor enthusiastically put it, government power, group power, and individual 
power niay go up simultaneously. If the groups to be controlled control the 
controls, then “to administer does not always mean to rule.”^^ The inequality 
of power and the awesome coerciveness of government are always gnawing 
problems in a democratic culture. Rousseau’s General Will stopped at the 
boundary of a Swiss canton. The myth of the group and the group will is 
becoming the answer to Rousseau and the big democracy. Note, for example, 
the contrast between the traditional and the modern definition of the group: 
Madison? in Federalist 10 defined the group (“faction”) as “a number of citi¬ 
zens, whether amounting to a majority or minority of the whole who are 
united and actuated by some common impulse of passion, or of interest, ad¬ 
verse to the right of other citizens, or to the permanent and aggregate interests 
of the community' (emphasis added). Modern political science usage took 
that definition and cut the quotation just before the emphasized part. In 
such a manner pluralist theory became the handmaiden of interest-group 
liberalism, and interest-group liberalism became the handmaiden of modern 
American positive national statehood, and the First Republic became the 
Second Republic. (This is the first of many references to the passage of the 
United States into a new republic. The detailed analysis of this transformation 
is in Chapter 10.) 

Evideijice of the fundamental influence of interest-group liberalism can be 
found inrthe policies and practices of every Congress and every administration 
since 19nl. The very purpose of this book is to identify, document, and assess 
the consequences of the preferences that are drawn from the new public phi¬ 
losophy. President Kennedy is an especially good starting point because his 


21. Max 
122 . I 

22. Davitl 


Ways, " ‘Creative Federalism’ and the Great Society,” Fortune, January 1966, p. 
Truman, The Governmental Process (New York: Knopf, 1951), p. 4. 
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positions were clear and because justification was especially important to him. 
His actions were all the more significant because he followed the lines of in¬ 
terest-group liberalism during a period of governmental strength, when there 
was no need to borrow support from interest groups. But whatever he did in 
the name of participation, cooperation, or multi-interest administration, and 
whatever President Johnson did in the name of “maximum feasible partici¬ 
pation” and “creative federalism,” so did President Eisenhower and Presidents 
Nixon and Ford do in the name of “partnership.” This posture was very much 
above partisanship, and that is precisely what makes it the basis of what we 
can now call the Second Republic. Fortune could rave its approval of the 
theory of “creative federalism,” despite its coinage by Lyndon Johnson, as “a 
relation, cooperative and competitive, between a limited central power and 
other powers that are essentially independent of it . . .a new way of organiz¬ 
ing Federal programs ... [in which simultaneously] the power of states and 
local governments will increase; the power of private organizations, including 
businesses, will increase; the power of individuals will increase. Similarly, 
one of the most articulate officials during the Kennedy-Johnson years could 
speak glowingly of the Republican notion of partnership: “To speak of'federal 
aid’ simply confuses the issue. It is more appropriate to speak of federal sup¬ 
port to special purposes . . . [as] an investment made by a partner who has 
clearly in mind the investments of other partners—^local, state, and pri¬ 
vate. 

In sum, leaders in modern, consensual democracies are ambivalent about 
government. Government is obviously the most efficacious way of achieving 
good purposes, but alas, it is efficacious because it is coercive. To live with 
that ambivalence, modern policy-makers have fallen prey to the belief that 
public policy involves merely the identification of the problems toward which 
government ought to be aimed. It pretends that through “pluralism,” “coun¬ 
tervailing power,” “creative federalism,” “partnership,” and “participatory de¬ 
mocracy” the unsentimental business of coercion need not be involved and 
that unsentimental decisions about how to employ coercion need not really 
be made at all. Stated in the extreme, the policies of interest-group liberalism 
are end-oriented but ultimately self-defeating. Few standards of implementa¬ 
tion, if any, accompany delegations of power. The requirement of standards 
has been replaced by the requirement of participation. The requirement of 
law has been replaced by the requirement of contingency. As a result, the 
ends of interest-group liberalism are nothing more than sentiments and there¬ 
fore not really ends at all. 

23. Ibid., p. 122. See also Wall Street Journal, March 16, 1966, for another positive treatment 
of creative federalism. 

24. Francis Keppel, while assistant secretary for education, quoted in Congressional Quarterly, 
Weekly Report, April 22, 1966, p. 833. 
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THE FLAWED FOUNDATION OF INTEREST- 
GROUP LIBERALISM: PLURALISM 

Everyone operates according to some theory or frame of reference, or 
paradigm--some generalized map that directs logic and conclusions, given 
certain facis. The influence of a paradigm over decisions is incalculably large. 

It helps deine what is important among the multitudes of events. It literally 
programs tie decision-maker toward certain kinds of conclusions. People are 
unpredictaole if they do not share some elements of a common theory. Prag¬ 
matism is merely an appeal to let theory remain implicit, but there is all too 
much truth in Lord Keynes’s epigram, which was for this reason chosen as the 
opening quotation to Part I. Interest-group liberals have the pluralist para¬ 
digm in common and its influence on the policies of the modern state has 
been very large and very consistent. Practices of government are likely to 
change on y if there is a serious reexamination of the theoretical components 
of the public philosophy and if that reexamination reveals basic flaws in the 
theory. Because they guide so much of the analysis of succeeding chapters, 
contentiors about the fundamental flaws in the theory underlying interest- 
group libe als ought to be made explicit here at the outset. Among the many 
charges tope made against pluralism, the following three probably best antici¬ 
pate the analysis to come. 

1. The pluralist component has badly served liberalism by propagating the p 
faith that a system built primarily upon groups and bargaining is self-correc¬ 
tive. Some parts of this faith are false, some have never been tested one way or 
the other, and others can be confirmed only under very special conditions. 
For example, there is the faulty assumption that groups have other groups to 
confront in some kind of competition. Another very weak assumption is that 
people have more than one salient group, that their multiple or overlapping 
membersf ips will insure competition, and at the same time will keep compe¬ 
tition froni becoming too intense. This concept of overlapping membership is 
also supposed to prove the voluntary character of groups, since it reassures us 
that even though one group may be highly undemocratic, people can vote 
with their feet by moving over to some other group to represent their interests. 
Another assumption that has become an important liberal myth is that when 
competition between or among groups takes place the results yield a public in¬ 
terest or some other ideal result. As has already been observed, this assump¬ 
tion was borrowed from laissez-faire economists and has even less probability 
of being borne out in the political system. One of the major Keynesian criti¬ 
cisms of market theory is that even if pure competition among factors of 
supply and demand did yield an equilibrium, the equilibrium could be at 
something far less than the ideal of full employment at reasonable prices. 
Pure plurilist competition, similarly, might produce political equilibrium, 
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but the experience of recent years shows that it occurs at something far below 
an acceptable level of legitimacy, or access, or equality, or innovation, or any 
other valued political commodity. 

2, Pluralist theory is also comparable to laissez-faire economics in the ex¬ 
tent to which it is unable to come to terms with the problem of imperfect 
competition. When a program is set up in a specialized agency, the number 
of organized interest groups surrounding it tends to be reduced, reduced pre¬ 
cisely to those groups and factions to whom the specialization is most salient. 
That almost immediately transforms the situation from one of potential com¬ 
petition to one of potential oligopoly. As in the economic marketplace, politi¬ 
cal groups surrounding an agency ultimately learn that direct confrontation 
leads to net loss for all the competitors. Rather than countervailing power 
there is more likely to be accommodating power. Most observers and practi¬ 
tioners continue to hold on to the notion of group competition despite their 
own recognition that it is far from a natural state. Galbraith was early to recog¬ 
nize this but is by no means alone in his position that ^^the support of counter¬ 
vailing power has become in modern times perhaps the major peace-time 
function of the Federal government.Group competition in Congress and 
around agencies is not much of a theory if it requires constant central govern¬ 
ment support. 

3. The pluralist paradigm depends upon an idealized conception of the 
group. Laissez-faire economics may have idealized the enterprise and the en¬ 
trepreneur but never more than the degree to which the pluralist sentimen¬ 
talizes the group, the group member, and the interests. We have already 
noted the contrast between the traditional American or Madisonian definition 
of the group as adverse to the aggregate interests of the community with the 
modern view that groups are basically good things unless they break the law or 
the rules of the game. To the Madisonian, groups were a necessary evil much 
in need of regulation. To the modern pluralist, groups are good, requiring 
only accommodation. Madison went beyond his definition of the group to a 
position that “the regulation of these various interfering interests forms the 
principal task of modern legislation.’” This is a far cry from the sentimentality 
behind such notions as “supportive countervailing power,” “group represen¬ 
tation in the interior processes of . . . and “maximum feasible partici¬ 
pation.” 

THE COSTS OF INTEREST-GROUP LIBERALISM 

The problems of pluralist theory are of more than academic interest. They 
are directly and indirectly responsible for some of the most costly attributes of 
modern government: (1) the atrophy of institutions of popular control; (2) the 


25. American Capitalism, p. 136. 
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maintenanJe of old and the creation of new structures of privilege; and 
(3) conservltism in several senses of the word. These three hypotheses do not 
exhaust the! possibilities but are best suited to introduce the analysis of policies 

and programs in the next six chapters. , r n j 

1 In The Public Philosophy, Walter Lippmann was rightfully concerned 
over the “derangement of power” whereby modern democracies tend first 
toward undhecked elective leadership and then toward drainage of public au¬ 
thority froijn elective leaders down into the constituencies. However Lipp¬ 
mann erred if he thought of constituents as only voting constituencies. Drain¬ 
age has tdnded toward “support-group constituencies,” and with special 
consequenbes. Parceling out policy-making power to the most interested par¬ 
ties tends s :rongly to destroy political responsibility. A program split off with a 
special imfieriiim to govern itself is not merely an administrative unit, It is a 
structure of power with impressive capacities to resist central political control. 

When Conflict of interest is made a principle of government rather than a 
criminal act, programs based upon such a principle cut out all of that^part of 
the mass ctf people who are not specifically organized around values salient to 
the goals k that program. The people are shut out at the most creative phase 
of policy-iiiaking—where the problem is first defined. The public is shut out 
also at the phase of accountability because in theory there is enough account¬ 
ability to he immediate surrounding interests. In fact, presidents and con¬ 
gressional committees are most likely to investigate an agency when a com¬ 
plaint is brought to them by one of the most interested organizations. As a 
further cdnsequence, the accountability we do get is functional rather than 
substantive; and this involves questions of equity, balance, and equilibrium, 
to the exdlusion of questions of the overall social policy and whether or not 
the progrim should be maintained at all. It also means accountability to ex¬ 
perts first md amateurs last; and an expert is a person trained and skilled m the 

mysteries^and technologies of that particular program. 

Finally, in addition to the natural tendencies, there tends also to be a selt- 
consciouJ conspiracy to shut out the public. One meaningful illustration, 
precisely Wause it is such an absurd extreme, is found in the French system 
of interest representation in the Fourth Republic. As the Communist-con¬ 
trolled uijiion, the Confederation Generale du Travail (CGT), intensified its 
participation in postwar French government, it was able to influence repre¬ 
sentative! of interests other than employees. In a desperate effort to insure that 
the interests represented on the various boards were separated and competi¬ 
tive, the Government issued a decree that “each member of the board must be 
independent of the interests he is not representing.' 

e propositions are best illustrated by the ten or more separate, selt-governing systems 

lo^Einaudi et ah, Nationalization in France and Italy (Ithaca: Cornell University 
!), pp. 100-101. (Emphasis added.) 


26. The! 
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27. Marl 
Press, 1955 
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I 2. Programs following the principles of interest-group liberalism tend to 
,< create and niaintam privilege; and it is a type of privilege particularly hard to 
bear or combat because it is touched with a symbolism of the state. Interest- 
group liberalism is not merely pluralism but is sponsored pluralism. Pluralists 
ease our consciences about the privileges of organized groups by character¬ 
izing them as representative and by responding to their “iron law of oligarchy” 
y arguing that oligarchy is simply a negative name for organization Our 
consciences were already supposed to be partly reassured by the notion of 
overlapping memberships.” But however true it may be that overlapping 
memberships exist and that oligarchy is simply a way of leading people ef¬ 
ficiently toward their interests, the value of these characteristics changes en¬ 
tirely when they are taken from the context of politics and put into the context 
of pluralistic government. The American Farm Bureau Federation is no “vol¬ 
untary association” if it is a legitimate functionary within the extension sys- 
tem. Such t^hfiy knit corporate groups as the National Association of Home 
udders (NAHB), the National Association of Real Estate Boards (NAREB) 
the National Association for the Advancement of Colored People (NAACP)’ 
or the Natmnal Association of Manufacturers (NAM) or American Federation 
ot Ubor-Congress of Industrial Organizations (AFL-CIO) are no ordinary 
lobbies after they become part of the “interior processes” of policy formation. 
Even in the War on Poverty, one can only appreciate the effort to organize 
the poOT by going back and pondering the story and characters in The Three 
Fenny Opera^ The “Peachum factor” in public affairs may be best personified 
m Sargent Shriver and his strenuous efforts to get the poor housed in some 
kind ot group before their representation was to begin (see especially Chapter 

I The more clear and legitimized the representation of a group or its leaders 
in policy formation, the less voluntary its membership in that group and the 
more necessary is loyalty to its leadership for people who share the interests in 
question. And, the more widespread the policies of recognizing and sponsor¬ 
ing organized interest, the more hierarchy is introduced into our society It is 
a well-recognized and widely appreciated function of formal groups in mod¬ 
ern society to provide much of the necessary everyday social control. How¬ 
ever, when the very thought processes behind public policy are geared toward 
control™"*^* involuntary character of public 

3. The conservative tendencies of interest-group liberalism can already be 
seen in the two foregoing objections: weakening of popular control and sup¬ 
port of privilege. A third dimension of conservatism, stressed here separately 
is the simple conservatism of resistance to change. David Truman who has 
certainly not been a strong critic of self-government by interest groups, has 
all the same, provided about the best statement of the general tendency of es¬ 
tablished agency-group relationships to be “highly resistant to disturbance”- 
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New and expanded functions are easily accommodated, provided they develop and 
operate throigh existing channels of influence and do not tend to alter the rela^ve im¬ 
portance of those influences. Disturbing changes are those that modify either the con¬ 
tent or the relative strength of the component forces operating through an administra¬ 
tive agency. In the face of such changes, or the threat of them, the “old line” agency is 
highly infle? ible.^® 

If this already is a tendency in a pluralistic system, then agency-group rela- | 
tionships niust be all the more inflexible to the extent that the relationship is of- \ 
ficial and legitimate. 

Innume able illustrations will crop up throughout the book. They wi e 
found an nsw areas of so-called social policy, such as the practice early in the 
War on Poverty to co-opt neighborhood leaders, thereby creating more privi¬ 
lege than alleviating poverty (see Chapter 8). Even clearer illustrations will be 
found in tie economic realm, so many, indeed, that the practice is synthe¬ 
sized in Chapter 10 as ^‘a state of permanent receivership." Old and es¬ 
tablished groups doing good works naturally look fearfully upon the 
emergence of competing, perhaps hostile, new groups. That is an acceptable 
and healthy part of the political game—until the competition between them is 
a questior of "who shall be the government?" At that point conservatism 
becomes a matter of survival for each group, and a direct threat to the public 
interest. Ultimately this threat will be recognized. 


The New Representation: A Second Republic? 

If ambiva ence toward government power is a trait common to all democra¬ 
cies, American leaders possess it to an uncommon degree. Their lives are ded¬ 
icated to achieving it, and their spirits are tied up with justifying it. They were 
late to in: list upon the expansion of national government, and when the ex¬ 
pansion finally did begin to take place, it only intensified the ambivalence. 
With each significant expansion of government during the past century, there 
has been a crisis of public authority. And each crisis of public authority has 
been accempanied by demands for expansion of representation. i r j 

The clprest case in point is probably the first, the commitment by the fed¬ 
eral government, beginning with the Interstate Commerce Act of 1887, to in¬ 
tervene Tjgularly in the economic life of the country. The political results of 
the expansion were more immediate and effective than the economip cemse- 
quences kthe statutes themselves. The call went out for congressional reform 
of its rules, for direct election of senators, for reform in nominating processes, 
for reform in the ballot, for decentralization of House leadership, and so on. 

28. The Governmental Process, pp. 467-68. 




62 


ORIGIN AND DECLINE OF LIBERAL IDEOLOGY IN UNITED STATES 


The results were dramatic, including “Reed’s Rules” in the House, direct 
election of senators, the direct primary movement, the Australian ballot, and 
the Speaker Revolt.” This is also the period during which some of the most 
important national interest groups were organized. 

Expansion of government during the Wilson period was altogether in¬ 
tertwined with demands by progressives for reform and revision in the mecha¬ 
nisms of representation: female suffrage (Nineteenth Amendment), the short 
ballot, initiative, referendum and recall, great extensions of direct primaries, 
the commission form of city government, and the first and early demands for 
tornaal interest representation—leading to such things as the formal spon¬ 
sorship of the formation of Chambers of Commerce by the Commerce De¬ 
partment, government sponsorship of the formation of the Farm Bureau 
niovement, the establishment of the separate clientele-oriented Departments 
of Labor and Commerce, and the first experiments with “self-regulation” dur¬ 
ing the World War I industrial mobilization. 

The Roosevelt revolution brought on more of the same but made its own 
special contribution as well. Perhaps the most fundamental change in repre¬ 
sentation to accompany expanded government was the development and ar- 
hculation of the theory and practice of the administrative process (see 
Chapter 5). Obviously the more traditional demands for reform in actual 
practices of representation continued. Reapportionment became extremely 
important; demands for reform produced the Administrative Procedure Act 
and the congressional reforms embodied in the 1946 LaFollette-Monroney 
Act. But probably of more lasting importance during and since that time has 
been the emergence of interest-group liberalism as the answer to the problems 
ot government power. The new jurisprudence of administrative law is a key 
factor, to me the most important single factor. The new halo words alone in¬ 
dicate the extent to which new ideas of representation now dominate: interest 
representation, cooperation, partnership, self-regulation, delegation of power 
local option, creative federalism, community action, maximum feasible partic- 
i/Mtion, Nixon’s new federalism, and even that odd contribution from the 
1960s New Left— participatory democracy. 

In whatever form and by whatever label, the purpose of representation and 
of reform in representation is the same: to deal with the problem of power—to 
bring the democratic spirit into some kind of psychological balance with the 
harsh reality of government coerciveness. The problem is that the new repre¬ 
sentation embodied in the broad notion of interest-group liberalism is a 
pathological adjustment to the problem. Interest-group liberal solutions to the 
problem of power provide the system with stability by spreading a sense of rep¬ 
resentation at the expense of genuine flexibility, at the expense of democratic 
forms, and ultimately at the expense of legitimacy. Prior solutions offered by 
progressives and other reformers built greater instabilities into the system by 
attempting to reduce the lag between social change and government policy. 
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But that waJ supposed to be the purpose of representation. Flexibility and le¬ 
gitimacy colild only have been reduced by building representation upon the 
oligopolistic character of interest groups, reducing the number of compete 
tors, favoriilg the best organized competitors, specializing politics around 
agencies, ultimately limiting participation to channels provided by preexisting 

groups. j i.u 

Among all these, the weakest element of interest-group liberalism, and the 

element ardund which all the rest is most likely to crumble, is the antagonism 
of interest-group liberal solution to formalism. The least obvious, yet perhaps 
the most important, aspect of this is the antagonism of interest-group i er 
alism to lai (see Chapters 5 and 11). Traditional expansions of representation 
were predicated upon an assumption that expanded participation would pro¬ 
duce changes in government policies expressed in laws that would very 
quickly make a difference to the problems around which the representation 
process had been activated. Since the ^^new representation’' extends the prin¬ 
ciple of representation into administration, it must either oppose the making 
of law in legislatures or favor vague laws and broad delegations that make it 
possible for administrative agencies to engage in representation. This terids to 
derange almost all established relationships and expectations in a republic. By 
rendering formalism impotent, it impairs legitimacy by converting govern¬ 
ment from a moralistic to a mechanistic institution. It impairs the potential ot 
positive law to correct itself by allowing the law to become anything that even¬ 
tually barjains itself out as acceptable to the bargainers. It impairs the very 
process of' administration itself by delegating to administration alien ma¬ 
terial—policies that are not laws and authorizations that must be made into 
policies. Interest-group liberalism seeks pluralistic government, in which 
there is no formal specification of means or of ends. In a pluralistic govern¬ 
ment thers is, therefore, no substance. Neither is there procedure. There is 
only process. 
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THK ORIGIN AND FIRST 
CONSEQUENCES OF 
PLURALISTIC GOVERNMENT 
Agriculture, Commerce, Labor 


Liberal goVernments cannot plan. Planning requires the authoritative use of 
authority. ; Planning requires law, choice, priorities, moralities. Liberalism 
replaces planning with bargaining. Yet at bottom, power is unacceptable 
without planning. 

Applica|ion of pluralist principles in the construction of liberal government 
has made |t possible for government to expand its efforts but not to assemble 
them. We jean invent ingenious devices like the Executive Budget, the Exec¬ 
utive Office of the President, Legislative Clearance, Program Budgeting, and 
Computer zed Routines, but we do not use them to overcome the separatist 
tendencies and self-defeating proclivities of the independent functions. Lib¬ 
eral goverr ment seems to be flexible only on the first round of a response to 
political m:ed. It allows for a certain expansion of functions to take place and 
then militates against any redistribution of those functions as needs change. 
New need' therefore result in expansions, never in planning. James Madison 
could have been writing for our times when he observed that government 
control and government self-control go together. The lack of rationale in our 
modern government has tended to vitiate its potential for good by sapping the 
strength ar d impairing the legitimacy of its authority. 

Nowhere are the consequences of pluralist principles better seen than in 
those agencies in which the principles were first applied. Agriculture policy 
set the pat ern of organizing the government along pluralist lines. Its influ¬ 
ence spread far and wide, most notably to the Departments of Commerce and 
Labor, when these were created. Together the three provide the limiting ex¬ 
tremes by which other programs and agencies can be analyzed. With these 
three departments one can begin to appreciate the extent to which the alien¬ 
ation of pu Dlic authority has taken place, why it has taken place, and how this 


iL 
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is reducing the capacity of modern government to govern responsibly, flex¬ 
ibly, and determinatively. The pattern will be established through observa¬ 
tions on the practices of the Democratic 1960s, with side-glances at a few an¬ 
tecedents. It will then be tested for continuity against the Republican 1970s. 


Agriculture: The New Feudalism 

Agriculture is that field of American government where the distinction be¬ 
tween public and private has come closest to being completely eliminated. 
This has been accomplished not by public expropriation of private domain— 
as would be true of the nationalization that Americans fear—but by private 
expropriation of public authority. That is the feudal pattern: fusion of all sta¬ 
tuses and functions and governing through rigid but personalized fealties. In 
modern European dress, that was the corporativistic way; it is also the pluralist 
way, the way of contemporary liberalism in the United States. However, the 
best definition is one which puts the reader in the very presence of the thing. 


THE PRESENT ESTATE OF AGRICULTURE 

On December 18, 1963, President Lyndon Johnson summoned a confer¬ 
ence of the leaders of major agriculture interests and interest groups. These 
representatives were asked to formulate a program by which they and their 
supporters could be served and regulated. The president s call for an agricul¬ 
ture congress was followed on January 31 with a Farm Message. In the mes¬ 
sage the president proposed the establishment of a bipartisan commission to 
investigate the concentration of power in the food industry and 'Tow this 
greatly increased concentration of power is affecting farmers, handlers and 
consumers.'^ Such investigations are always popular in farm states in helping 
spread the blame for high prices despite large subsidies. As one Administra¬ 
tion spokesman explained, "Wehe not making a whipping boy out of any¬ 
body, but we’re receiving repeated charges that certain retailers are setting 
market prices and it is clear that some chains do have large concentrations of 
market power.” In the same message the president also called for new legisla¬ 
tion to strengthen farmer cooperatives, to encourage their expansion through 
merger and acquisition, and to provide them with further exemptions from 
the antitrust laws. 

The summoning of an agriculture congress was a call to agriculture to 
decide for itself what it wants from government. The president’s attack in his 
Farm Message on concentration of market power, coupled with his proposals 
for expanded and stronger farm cooperatives, was obviously not an attaek so 
much on concentration itself as on the intervention of nonagricultural power 
into strietly agricultural affairs. 
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That agficultura] affairs should be handled strictly within the agricultural 
community is a basic political principle established before the turn of the cen¬ 
tury and rnaintained since then without serious reexamination. As a result, 
agriculture has become neither public nor private enterprise. It has been a sys¬ 
tem of seli-government in which each leading farm interest controls a seg¬ 
ment of agriculture through a delegation of national sovereignty. Agriculture 
has emerged as a largely self-governing federal estate within the federal struc¬ 
ture of the United States. 

President Johnson recognized these facts within three weeks of his acces¬ 
sion when he summoned the conference of agricultural leaders. The resulting 
concession to agriculture's self-government was the wheat-cotton bill of 1964. 
Because cctton supports were too high, the cotton interests wrote a bill provid¬ 
ing for a subsidy to mills of six to eight cents a pound in order to keep them 
competitive with foreign cotton and domestic rayon without touching the 
price supports. On the other hand, wheat supports were too low because 
wheat farn ers in the 1963 referendum had overwhelmingly rejected President 
John Kenredy's plan to provide some federal regulation along with supports. 
The wheat section of the new act called for a program whereby wheat farmers 
would voluntarily comply with acreage reduction for subsidies of up to sev¬ 
enty cents a bushel but without the federal supply regulations. The press 
called this a major legislative victory for Mr. Johnson. But the victory really 
belonged to organized cotton and wheat and testified to the total acceptance 
by the president, press, and public of the principle that private agriculture in¬ 
terests alore govern agriculture. It is a sturdy principle; its inheritance by Pres¬ 
ident Johnson was through a line unbroken by personality or party in the 
White House. For example, in one of President Kennedy's earliest major pro¬ 
gram messages to Congress, on March 16, 1961, he proposed: 

The Soil Conservation and Domestic Allotment Act . . . should be amended to pro¬ 
vide for the jstablishment of national farmer advisory committees for every commodity 
or group of related commodities for which a new supply adjustment program is plan¬ 
ned [as proposed in the same message]. Members of the committees would be elected 
by the producers of the commodities involved or their appropriate representatives. In 
consultatiori with the Secretary of Agriculture, they could be charged with the respon¬ 
sibility for considering and recommending individual commodity programs. . . . 

In order o insure effective farmer participation in the administration of farm pro¬ 
grams on the local level, the Secretary of Agriculture is directed to revitalize the 
county and local farmer committee system and to recommend such amendments as 
may be necessary to safeguard such farmer participation. 


ORIGINS IN ECONOMICS AND TACTICS 


The reasons for agricultural self-government are deep-rooted, and the les¬ 
sons to bejdrawn from it are vital. For a century agriculture has been out of 
joint with American economic development. Occasional fat years have only 
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created unreal expectations, making the more typical lean years less bearable. 
As industries concentrated, discovered the economies of scale and how to 
control their markets, agriculture remained decentralized and subject to the 
market. As industries showed increasing capacity to absorb technology and to 
use it to increase profit, agriculture took on technology only with net debt. 
Profit from increased productivity was either neutralized with lower prices or 
absorbed by the processing, distributing, and transporting industries inter¬ 
posed between agriculture and its markets. After the Civil War America's larg¬ 
est and most basic industry was never for long out of trouble. At the beginning 
of World War I, for example, net farm income was $3.6 billion. By 1919, it 
was $9.3 billion; but two years later it was back down to $3.7 billion. It rose 
slowly to $6.1 billion in 1920-30 and had fallen off to $1.9 billion by 1932. 
At a higher level, these fluctuations have beset agriculture sinee World War II 
as well. The only things stable about agriculture have been (1) its deelining 
relative importanee in the eensus and in the eeonomy, (2) the reverence it 
enjoys in the American mythology, and (3) the politieal power it possesses 
despite (1) and largely beeause of (2). 

Organized agriculture was early to discover the value of political power as a 
eounterweight to industrial wealth. The land-grant and homesteading aets 
were followed by governmental services in researeh, quarantine, and eduea- 
tion. But eontinuing distress despite governmental support led to bolder de¬ 
mands. First the movement was for a redistribution of wealth and power 
toward agriculture. As a debtor eiass, farmers saw inflation as the solution; 
William Jennings Bryan was one of many spokesmen for eheaper money and 
easier eredit. Farmers also sought government regulation of those eeonomie 
forees they had identified as the eauses of their problems. The monopolies, 
the railroads, the grain merehants and other processors, the banks, and the 
brokers were to be deprived of market power by dissolution or by severe re¬ 
straints upon the use of that power. Finally farmers sought solutions by emu¬ 
lating the business system. Almost simultaneously they hit upon the eoopera- 
tive to restrain domestie trade, and international dumping over high tariff 
walls to restrain international trade. 

All these meehanisms failed the farmers. The blunderbuss—inflation of 
the whole eeonomy—failed both for want of enough legislation and beeause 
more and more of the national debt was held by the industrial rieh. Regula¬ 
tion of industry failed for want of will and power to administer it; a governing 
elite opposed to inflating the business system could not be expeeted to dis¬ 
mantle it. International dumping never was given the test; Coolidge and 
Hoover vetoed the Smoot-Hawley tariff bills that would “make the tariff work 
for agrieulture." The eooperative movement did not fail; it simply did not 
sueeeed on a large enough seale. 

By a proeess of elimination, organized agriculture turned then to another 
way: the regulation of itself. In the Democratic Party of 1930 and the Demo- 
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cratic Party Lhilosophy, to be called the New Deal, agriculture found an eager 
handmaiden. And in the modest government assistance programs of the pre- 
New-Deal iperiod the appropriate instrumentalities and precedents w^e 
found. Affel the 1932 election all that remained was to ratify in legislation the 
agreementsfalready reached. The system created then has remained witl^ only 
a few marginal additions and alterations. Bitter political conflicts within the 
agriculture Icommunity have been fought out over the margins, but on the 
system itselt there is almost total consensus among the knowledgeable minor¬ 
ity and totil apathy and ignorance among the nonagricultural majority. 

The principle of self-regulation might have taken several forms, the most 
likely one being a national system of farm representation within a farmer's 
type of National Recovery Administration (NRA). Instead, a more elaborate 
and complicated system of ^Cooperation" or local self-government developed 
largely for Constitutional reasons. There was already experience with local dis¬ 
tricts in thl Extension Service that had become a proven way for the federal 
governmer t to get around the special constitutional problem of regulating ag¬ 
riculture. Agriculture was the most ^docal" of the manufactures the govern¬ 
ment was attempting to reach. The appearance if not the reality of decentral¬ 
izing federal programs through local, farmer-elected committees helped to 
avoid straining the Interstate Commerce Clause and to escape the politica 
charge of 'egimentation. 

Eventually, many separate programs were created within the government- 
agriculturJ complex. Each constituted a system in and of itself. The programs 
were independently administered and often had conflicting results. But un¬ 
derneath all the complexity of parity, forestry, conservation, electrification, 
education extension, and credit there was a simple principle: It amounted to 
the loan cf governmental sovereignty to the leadership of a private sector to 
accomplisb what other sectors could accomplish privately. Agriculture was so 
decentralized and dispersed that private, voluntary agreements to manipulate 
markets wsre obviously too difficult to reach and impossible to sustain. There¬ 
fore it was not going to be possible to emulate business. So, in a travesty of the 
Declaration of Independence, to secure these rights governments were insti¬ 
tuted among farmers. Administrative agencies were created to facilitate agree¬ 
ments, aid, once reached, public authority was expected to be employed 
where necessary to sustain them. 

THE SYSTEM: BUILDING ON LOCAL COMMITTEES^ 

The prototype, the Federal Extension Service, is 'Cooperative" in the sense 
that it shcres the expense of farm improvement with the states, the land-grant 

1. The fcillovving studies were invaluable in locating the several separate agriculture systems 
although nine of the authors necessarily shares my treatment of the cases or the conclusions 
have drawn* Grant McConnell, The Decline of Agrarian Democracy (Berkeley: University ot Cali- 
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colleges, the county governments, and the local associations of farmers. The 
county agent is actually employed by the local associations, which are 
required by law. In the formative years, the aid of local chambers of com¬ 
merce was enlisted; the local association was the farm bureau of the chamber. 
In order to coordinate local activities and to make more effective claims for 
additional outside assistance, these farm bureaus were organized into state 
farm bureau federations. The American Farm Bureau Federation, formed at 
the Agriculture College of Cornell University in 1919, was the offshoot. A fil¬ 
ial relationship between farm bureau, land-grant college, and the Extension 
Service continues to this day. This transformation of an administrative ar¬ 
rangement into a political system has been repeated in almost all agriculture 
programs since that time. The Extension Service exercises few sanctions 
over the states and colleges, which in turn leave the localities alone. All are 
quick to scream Federal encroachment! ” at the mere suggestion that the 
Department of Agriculture should increase supervision or investigation, or 
that it should attempt to coordinate extension programs with other federal ac¬ 
tivities. 

As other agriculture programs came along, most were similarly organized. 
Any inconsistency of purpose or impact among programs has been treated as 
nonexistent or beyond the jurisdiction of any one agency. The Soil Conserva¬ 
tion Service operates through its soil conservation districts, of which there 
were 2,936 in 1963 and 2,950 in 1976, involving over 90 percent of the na¬ 
tion's farms. These districts are actually considered units of local government, 
and each is in fact controlled by its own farmer-elected committee, which is 
not to be confused with other farmer associations or committees. Agreements 
between the farmer and the service for acre-by-acre soil surveys, for assistance 
in instituting soil-conserving practices, and for improving productivity are ac¬ 
tually made between the farmer and the district committee. Enforcement of 
the agreements is handled also by the district committee. 

Additional aid to the farmer channels through the cooperatives, which are 
in turn controlled by farmer-elected boards. Four out of five farmers belong to 
at least one co-op. The Farmer Cooperative Service touches the farmer only 
through the boards of directors of the cooperatives as the boards see fit. 

When the stakes get larger, the pattern of local self-government remains the 
same. Price support, the parity program, is run by the thousands of farmer- 
elected county committees of farmers, which function alongside but quite in¬ 
dependently of the other local committees. Acreage allotments to bring 

fornia Press, 1953); M. R. Benedict, Farm Policies of the United States, 1790-19S0 (New York- 
Twentieth Century Fund, 1953); Charles Hardin, The Politics of Agriculture (Glencoe: The Free 
Press, 1952). However, the most important source was the U.S. Code. The secret of agriculture 
success, as well as the significance of interest-group liberalism, lies in the extent to which 
pluralism is written into the statutes. No specific citations are made in the chapter because each 
system was pieced together from elements of all of the above sources. 
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supply dcwn and prices up are apportioned among the states by the Agricul¬ 
tural Stabilization and Conservation Service. (The ASCS is the lineal descen¬ 
dant, thrive removed, of the Agricultural Adjustment Act [AAA].) State com¬ 
mittees of farmers apportion the allotment among the counties. The 
farmer-elected county Stabilization and Conservation Committees receive 
the county allotment. The county committees made the original acreage 
allotmenfe among individual farmers back in the 1930s, and they now make 
new allotments, bring about any adjustments and review complaints regard¬ 
ing allotments, determine whether quotas have been complied with, inspect 
and approve storage facilities, and act as the court of original jurisdiction on 
violations of price-support rules and on eligibility for parity payments. The 
committees are also vitally important in campaigning for the two-thirds-vote 
acceptanc e of high price-support referenda. Congress determines the general 
level of support, and the secretary of Agriculture proclaims the national 
acreage cuotas for adjusting supply to guaranteed price. But the locally 
elected cc mmittees stand between the farmer and the Congress, the secretary, 
the ASCS, and the Commodity Credit Corporation. 

In agriculture credit, local self-government is found in even greater com¬ 
plexity. I’he Farmers Home Administration (FHA, but not to be confused 
with Federal Housing Administration) and the Farm Credit Administration 
are, in es;ence, banks; and as banks they are unique. Credit extended by the 
FHA is almost entirely controlled by local FHA farmer committees. There is 
one per county, and again these are not to be confused with the other com¬ 
mittees. The much larger Farm Credit Administration, an independent 
agency since 1953, was within the Department of Agriculture from 1938 until 
1953 and was autonomous before that. But its departmental status is irrele¬ 
vant, because it also operates through local farmer control. There is not one 
but three bodies politic within the FCA. 

1. Membership in the mortgage loan body politic requires the purchase of 
stock in s local land-bank association. Broad participation is so strongly de¬ 
sired that it has been made mandatory. The farmer borrower must purchase 
an amount of voting stock equal to 5 percent of his loan in one of the 750 
land-bank associations. 

2. In the short-term loan body politic, 487 separate production credit asso¬ 
ciations own virtually all the stock, and the farmer-owners or their represen¬ 
tatives pa:;s upon all requests for loans within their respective districts. It is a 
point of i^ride in the FCA that ownership and control of these banks has 
passed from government to local, private hands. 

3. The third body politic within the FCA is the cooperative system, con¬ 
trolled by elected farmer-directors and operated by credit available from the 
FCAls Central Bank for Cooperatives and its twelve district Banks for Cooper¬ 
atives. 



74 


WHY LIBERAL GOVERNMENTS CANNOT PLAN 


THE TEN SYSTEMS AND POLITICS 

Taking all the agriculture programs, there are as many as ten separate, au¬ 
tonomous, self-governing systems—each with its own local constituencies, 
private support groups, and participation routines that give it consensus and 
legitimacy, and help maintain its separation from the others and from the 
department and the White House. In fiscal 1962, $5.6 billion of the total 
$6.7 billion Department of Agriculture budget were accounted for by these 
self-governing systems. An additional $5.8 billion in loans were handled by 
these systems. In fiscal 1976, because of a cyclical drop in price-support 
payments, $6 billion of a $15 billion budget went through these same sys¬ 
tems, essentially unchanged thirteen years after the first visit. Loans adminis¬ 
tered through these systems (mainly through the Commodity Credit Corpora¬ 
tion, the Farmers Home Administration, and the Farm Credit Administra¬ 
tion) amounted to $25 billion in fiscal 1976. A better sense of the continuing 
importance of these self-governing systems can be conveyed by subtracting 
from the total expenditure budget the $7.5 billion food-stamp program be¬ 
cause this is basically part of the welfare system ancillary to Aid to Families of 
Dependent Children (AFDC) and other welfare programs (see Chapter 8). 
This means that 80 percent of agriculture policy was still lodged in these 
systems. They are the state of agriculture. 

Due to the special intimacy between federal agriculture programs and 
private agriculture, each administrative organization becomes a potent politi¬ 
cal instrumentality. Each of the self-governing local units becomes one im¬ 
portant point in a definable political system which both administers a program 
and maintains the autonomy of that program in face of all other political 
forces emanating from other agriculture systems, from antagonistic farm and 
nonfarm interests, from Congress, from the secretary, and from the president. 

The politics of each of these self-governing programs is comprised of a 
triangular trading pattern, with each point complementing and supporting the 
other two. The three points are: the central agency, a congressional commit¬ 
tee or subcommittee, and the local or district farmer committees. The latter 
are also usually the grass-roots element of a national interest group. 

The classic case is Extension. The Extension Service at the center of this 
system is supported in Congress by the long-tenure Farm Bureau members of 
the agriculture committees, particularly in the Senate. The grass-roots seg¬ 
ment is composed of the Farm Bureau Federation and the local extension 
committees around which the Farm Bureau was originally organized and to 
which the Bureau continues to contribute assistance. Further interest-group 
support comes from two intimately related organizations, the Association of 
Land-Grant Colleges and Universities and its tributary, the National Associa¬ 
tion of County Agricultural Agents. 

Another such triangle unites the Soil Conservation Service with Congress 
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primarily through the Subcommittee on Agriculture of the House Committee 
on Appropiiations, through which SCS managed to double its appropriations 
between IS40 and the early postwar years while severely limiting the related 
activities o^the FHA and the old AAA and its successors. The third point is 
the local sail-conservation districts, which speak individually to the local 
congressmc n and nationally to Congress and the president through the very 
energetic ^ ational Association of Soil Conservation Districts. The SCS draws 
further support from the Soil Conservation Society of America (mainly pro¬ 
fessionals) (nd the Izaak Walton League of America (formerly Friends of the 
Land, mainly urban well-wishers). 

Similar hut much more complex forms characterize the price-support sys¬ 
tem. The’Agriculture Stabilization and Conservation Service ties into 
Congress tirough the eight (formerly ten) commodity subcommittees of the 
House Agriculture Committee and the dozens of separately organized interest 
groups rcfjresenting each of the single commodities. (Examples; National 
Cotton Council, American Wool Growers Association, American Cranberry 
Growers Association.) These in turn draw from the local price-support com¬ 
mittees. 

As in geometry and engineering, so in politics the triangle seems to be the 
most stabk type of structure. There is an immense capacity in each agricul¬ 
ture systerft, once created, to maintain itself and to resist any type of represen¬ 
tation except its own. These self-governing agriculture systems have such in¬ 
stitutional legitimacy that they have become practically insulated from the 
three cent al sources of democratic political responsiblity: (1) Within the Ex¬ 
ecutive Branch they are autonomous. Secretaries of agriculture have tried and 
failed to consolidate or even to coordinate related programs. (2) Within Con¬ 
gress, they are sufficiently powerful within their own domain to be able to ex¬ 
ercise an effective veto or to create stalemate. (3) Agriculture activities and 
agencies are almost totally removed from the view of the general public. 
Upon becaming the exclusive province of those who are most directly inter¬ 
ested in tliem, programs are first split off from general elective political re- 
sponsibilily. (Rarely has there been more than one urban member on the 
House Committee on Agriculture, sometimes not even one.) After specializa¬ 
tion there! is total submersion. 


THE CORPORATE STATE 

Important cases illustrate the consequences. In fact, in even a casual read¬ 
ing of the history of agriculture policy such cases are impossible to avoid. 

Case 1 • In 1947, Secretary of Agriculture Clinton P. Anderson proposed a 
consolidation of all soil-conservation, price-support, and FHA programs into 
one comraittee system with a direct line from the committees to the secretary. 
Bills were prepared providing for consolidation within the price-support com- 
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mittees. Contrary bills were produced providing for consolidation under soil- 
conservation districts. Stalemate, 1947. In 1948, a leading farm senator pro¬ 
posed consolidation of the whole effort under the local associations of the Ex¬ 
tension Service. Immediately a House farm leader introduced a bill diametri¬ 
cally opposed. The result, continuing stalemate. 

Case 2 * In Waco, Texas, on October 14, 1952, presidential candidate 
Dwight Eisenhower said, “I would like to see in every county all federal farm 
agencies under the same roof. ’ Pursuant to this promise, Secretary of Agricul¬ 
ture Ezra Taft Benson issued a series of orders during early 1953 attempting to 
bring about consolidation of local units as well as unification at the top, 
mainly by appointing some professional agriculture employees to mem¬ 
bership in local committees. Finally, amid cries of “sneak attack’^ and “agri¬ 
cat,” Benson proclaimed that “any work on the further consolidation of county 
and state offices . . . shall be suspended.” 

Case 3 • From the very beginning, Secretary Benson sought to abandon 
rigid price supports and bring actual supports closer to market prices. In 1954, 
as he was beginning to succeed. Congress enacted a commodity set-aside by 
which $2.5 billion of surplus commodities already held by the government 
were declared to be a “frozen reserve” for national defense. Since the secre¬ 
tary s power to cut price supports depends heavily upon the amount of gov¬ 
ernment-owned surplus carried over from previous years, the commodity 
set-aside was a way of freezing parity as well as reserves. Benson eventually 
succeeded in reducing supports on the few commodities over which he had 
authority. But thanks to the set-aside. Congress, between fiscal 1952 and 
1957, helped increase the value of commodities held by the government from 
$1.1 billion to $5,3 billion. What appeared, therefore, to be a real Republican 
policy shift amounted to no more than giving back with one hand what had 
been taken away by the other. 

Case 4 • President Eisenhower s first budget sought to abolish farm home- 
building-and-improvement loans by eliminating the budgetary request and by 
further requesting that the 1949 authorization law be allowed to expire. 
Congress overrode his request in 1953 and each succeeding year, and the 
president answered Congress with a year-by-year refusal to implement the 
farm housing program. In 1956, when the president asked again explicitly for 
elimination of the program, he was rebuffed. The Subcommittee on Housing 
of the House Banking and Currency Committee added to the president's om¬ 
nibus housing bill a renewal of the farm housing program, plus an authoriza¬ 
tion for $500 million in loans over a five-year period, and the bill passed with 
a congressional mandate to use the funds. They were used thereafter at a rate 
of about $75 million a year. 

Case 5 • On March 16, 1961, President Kennedy introduced a “radically 
different” farm program in a special message to Congress. For the first time in 
the history of price supports, the bill called for surplus control through quotas 
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placed on bushels, tons, or other units, rather than on acreage. An acreage 
allotment allows the farmer to produce as much as he can on the reduced 
acreage in Cultivation. For example, in the first ten years or so of acreage con¬ 
trol, acreage under cultivation dropped by about 4 percent, while actual 
production rose by 15 percent, d’he Kennedy proposal called for national 
committee:; of farmers to be elected to work out the actual program. This 
more stringent type of control was eliminated from the omnibus bill in the 
Agriculture Committees of both chambers and there were no attempts to re¬ 
store themj during floor debate. Last-minute efforts by Secretary Orville L. 
Freeman tcji up the ante, offering to raise wheat supports from $1.79 to $2.00, 
were useless. Persistence by the Administration led eventually to rejection by 
wheat farrrers in 1963 of all high price supports and acreage controls. 

The politics of this rejected referendum is of general significance. Despite 
all the blandishments and inducements of the Administration, the farmer had 
had his wav. The local price-support committees had usually campaigned in 
these referenda for the Department of Agriculture, but this time they did not. 
And thousands of small farmers, eligible to vote for the first time, joined with 
the local leadership to help defeat the referendum. It is not so odd that wheat 
farmers wo aid reject a proposal that aimed to regulate them more strictly than 
before. What is odd is that only wheat farmers were allowed to decide the 
matter. It s sems that in agriculture, as in many other fields, the regulators are 
powerless \/ithout the consent of the regulated. 


Economic Policy for Industrial Society: 

The Empty Houses 

The Depar ments of Commerce and Labor, along with Agriculture, are very 
special units of government. From the very beginning, these departments 
were founded upon their dependence, not their independence. Widely 
known as clientele departments, they are organized around an identifiable 
sector of the economy and are legally obliged to develop and maintain an ori¬ 
entation toward the interests that comprise this sector. While there are other 
governmen :al agencies of the same type, these are the only three of Cabinet 
status and s:ope. All other departments of Cabinet rank are organized around 
some governmental process or function rather than around a set of persons 
legally ideritified as desirable. 

As clientele agencies the Departments of Commerce and Labor are not 
meant to be governing agencies except in some marginal way. They are and 
were meant to be agencies of representation. They were, in other words, set 
up not to govern but to be governed. In a manner not unlike the early Ger¬ 
man and Italian Councils of Corporations, these departments provide func- 
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tional representation, to be contrasted to the geographical representation pro¬ 
vided for in Congress under the Constitution. With Agriculture, these 
departments are three Economic Parliaments; they constitute a true Fourth 
Estate in our governing order. Since Agriculture possesses many powers along 
with its representation function, largely because it represents the class in re¬ 
treat, Commerce and Labor are left as the pure cases of functional represen¬ 
tation. 

The Departments of Commerce and Labor were founded simultaneously 
in 1903 as a single Department of Commerce and Labor “to foster, promote, 
and develop the foreign and domestic commerce, the mining, manufac¬ 
turing, shipping, and fishing industries, and the transportation facilities of the 
United States.'' But this arrangement was not at all satisfactory to the newly 
organizing AFL, which rightly saw itself as the poor relative in the family. 
Labor had been seeking representation in a Cabinet department for many 
years. They had taken only minor satisfaction in the Bureau of Labor, es¬ 
tablished in the Department of Interior in 1884; and no improvement was 
seen in making that bureau an independent but non-Cabinet agency in 1888. 

Labor was not to get its full representation until 1913, when the separate 
Department of Labor was created to “foster, promote, and develop the welfare 
of the wage earners of the United States, to improve their working conditions, 
and to advance their opportunities for profitable employment." 

Merged or separate, however, the entire history of Commerce and Labor 
attests to their special character and function in the governmental scheme. 
From the beginning they were both feedback agencies. Both were charged 
with any and all research and statistical work necessary to make certain that 
the problems and needs of their clients were known at every turn. The origi¬ 
nal Bureau of Labor, a research agency, was the core of the new department, 
and long after Cabinet elevation, references were frequently made to the 
Department of Labor Statistics. Commerce always housed our census, geo¬ 
graphical surveys, weights and measures, domestic and international business 
surveys, and other research activities essential to commercial enterprise. 

While the pattern of development has not been exactly the same in the two 
departments, neither has departed from its original responsibility for being an 
official collectivity of unofficial economic interests. 

As the national government grew in size and power, these two departments 
grew also, but consistently in a way reflecting their special legal and political 
character: They grew through expansion of services and promotional activi¬ 
ties. Neither department took on more than one or two of the functions in¬ 
volved in the new relationships between government and the economy. The 
revolution of the modern state bypassed them almost completely. ^ 


2. See, for example, Chapter 5, below. 
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COMMERCE: GOVERNMENT ITALIAN STYLE 

Functional representation in the Department of Commerce quickly ex¬ 
panded after 1903 in response to business needs. To its research activities was 
very early added the mission of eneouraging business representation in gov¬ 
ernment through one of the most signifieant of business institutions, the trade 
association. fTrade associations, which were just beginning to form in signifi¬ 
eant numbers after 1903, are essentially legalized restraints of trade. Each 
serves its me mbers and helps regularize relations among competitors by shar¬ 
ing informa :ion, eliminating cutthroat competition, standardizing products, 
pooling advertising, and so on. 

The Department of Commerce fostered the trade associations where they 
already exisled and helped organize them where they did not yet exist. Thus 
the department took the initiative in founding the U.S. Chamber of Com¬ 
merce. Witiout official endorsement in 1912, the fusion of loeal ehanibers 
into one nctional business association would more than likely never have 
taken plaee Most of the negotiating sessions among loeal leaders, the Na¬ 
tional Assoc iation of Manufacturers, and others were arranged by, and took 
place in, th^ office of the secretary of Commerce and Labor. The final organi¬ 
zation ehar er was written there. 

The prae ice of official recognition and representation of trade assoei<ations 
in the innei proeesses of policy formulation was established, very much in a 
manner to mticipate NRA, during the war years of the Wilson Administra¬ 
tion. This v^as fostered and given doctrinal support in the 1920s, primarily by 
Seeretary of Commeree Herbert Hoover. In 1924, Secretary Hoover ob¬ 
served, ‘Te^islative aetion is always elumsy—it is ineapable of adjustment to 
shifting nee ds. . . . Three years of study and intimate contaet with associa¬ 
tions of economic groups convince me that there lies within them a great 
moving im])ulse toward betterment.’'^ Even then the vision was one of codes 
of business practiee formulated by trade-assoeiation processes and promul¬ 
gated by ths Department of Commerce, This Hoover saw as the strong be¬ 
ginning of a new force in the business world.”'* 

These relationships were further formalized early in the New Deal when 
Roosevelt’s first secretary of Commerce organized the Business Advisory 
Council to guide the department on ‘‘matters affecting the relations of the 
Departmert and business. ” This group, under the Kennedy name of Business 
Council, r(;mained central to the modus operandi in the department. During 
the 1950s a new ageney, the Business and Defense Services Administration 

3. Quoted in Grant McConnell, Private Power and American Democracy (New York. Knopf, 
1966); see also Peri Arnold, “Herbert Hoover and the Continuity of American Public Policy,” 
Public Policy [(Autumn 1972), p. 525. 

4. McConnell, p. 66. 
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(BDSA), was set up around a vast network of specialized business advisory 
committees to determine cold-war industrial policies. 

LABOR: LITTLE SIR ECHO 

Although growth in the Department of Labor produced a different pattern, 
It fulfilled the same purpose of bringing private interests into the interior 
processes of government. Here it did not take the form of fostering a trade as¬ 
sociation movement because, ironically, labor was more laissez-faire than 
business. Labor unions lacked status, but they had their Magna Carta in the 
Clayton Act and were, following Samuel Gompers, officially opposed to gov- 
ernment intervention in the affairs of collective bargaining. 

As a consequence, the department remained quite small, and the primary 
addition to statistics in its functional representation was the evolution of the 
office of the secretary itself. During the first twenty years, that Cabinet post 
was filled with people taken directly from the leadership ranks of organized 
labor. The appointments of Frances Perkins, Louis Schwellenbach, and 
Maurice Tobin during the New Deal-Fair Deal period did not really consti¬ 
tute a change from this tradition since labor representation continued to be 
lodged in the office of the secretary. And the contemporary role of the secre¬ 
tary in intervening in disputes, settling strikes, and helping with guidelines is a 
natural result of the department’s evolution. 

COMMERCE, LABOR, AND THE MAINSTREAM 

The histories of these two departments present a stunning contrast to the 
history of American government. The twentieth-century political revolution 
has erected an enormous apparatus for public control of economic life, and 
the end is apparently not in sight. Yet, the Departments of Commerce and 
Labor have been bypassed almost altogether. As clientele agencies they are 
simply not to be entrusted by anyone with significant direct powers over per¬ 
sons and property. The existence of functional representation meant that the 
growth of new functions of government would almost have to take place out¬ 
side the Cabinet and, therefore, in a piecemeal and uncoordinated fashion. 

The original Department of Commerce and Labor included a Bureau of 
Corporations, armed with power to make the Sherman Antitrust Act more ef¬ 
fective. Within a decade this had become the core of an independent Federal 
Trade Commission, and its removal took from Commerce the only signifi¬ 
cant regulatory and planning powers it was ever to have. One by one, and 
with increasing frequency, new powers and agencies of public power over 
business were created outside the department and outside the Cabinet. Regu¬ 
lation of railroads in the Interstate Commerce Commission (ICC) predated 
Commerce by sixteen years. However, positive planning for a national rail- 
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way system, a function not necessarily consistent with rate regulation, also 
passed to ICC when the rails were returned to private ownership after 1920. 
For forty-six years this anomalous situation continued, until the new Trans¬ 
portation Department was created—outside Commerce, independent of and 
equal to Commerce, larger than Commerce, too late to influence the shape 
of transportation. 

Radio communication, from the beginning a part of commerce near the 
very center c f public domain, was also from the beginning made the responsi¬ 
bility of a new agency—outside and independent of Commerce. Comrnerce 
got a small piece of civil aeronautics control under the 1934 act, but by 1938 
even this had been lost to the semiautonomous Civil Aeronautics Administra¬ 
tion and then to the fully autonomous Federal Aviation Agency. The entire 
realm of securities, credit, banking, and currency are outside Commerce. 
The power industry, including civilian atomic development, got its own, 
non-Cabine'agencies. 

True, Commerce did get the Maritime Administration in 1950, but this is 
a semiautonomous subsidizing agency with an altogether independent tradi¬ 
tion and coistituency. The Bureau of Public Roads was Commerce's only 
significant traditional exercise of commerce power, and it is clear that the 
secretary's authority over the bureau was almost nonexistent. For example, 
the April 8, 1967, release of $1.1 billion in highway construction funds was 
authorized by the president and the budget director without any reference 
whatsoever o the secretary of Commerce. 

Governmental responses to the civil-rights revolution also bypassed Com¬ 
merce, despite the deep involvement of civil-rights laws in business decisions. 
The only part of the historic 1964 Civil Rights Act going to Commerce was 
the Community Relations Service, which is essentially a center for com¬ 
munication:;, conciliation, and conference holding. The only part of the New 
Frontier-Great Society in which Commerce participated was the Area Rede¬ 
velopment Administration, an important but relatively declining feature of 
the new social legislation which, by 1965, as the Economic Development Ad¬ 
ministration, had become essentially a public-works program. The Appala¬ 
chia Program was developed in Commerce but immediately became the 
property ofjthe Appalachian states. In sum, almost every significant com¬ 
merce power of the federal government has been lodged somewhere other 
than in Commerce. 

The Department of Labor is a pint-sized version of the same story. On the 
eve of the R^aosevelt revolution, Labor was a microscopic Cabinet department 
whose only significant governing activity was the Immigration and Natural¬ 
ization Service. (This unusual responsibility for controlling the noncitizen 
competitors for jobs comprised 80 percent of the department's budget.) Dur¬ 
ing the 1930s, government expanded its relation to the laboring man in many 
ways, but \i±\e of this involved the laboring man's department. On the con- 
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trary, the department declined relative to virtually every other sector of public 
activity. 

Over the protest of Frances Perkins, almost all New Deal labor programs 
escaped her department. The 1934 railway labor legislation came early in her 
incumbency and set the tone for what was to follow. A board was set up with 
thirty-six representatives, outside Labor, to deal with railway labor disputes in 
a gray area somewhere between private arbitration and public adjudication. 
The National Labor Relations Board became an independent commission. 
All but one of the Social Security programs, the least important one, were 
organized outside the Department of Labor. The National Bituminous Coal 
Commission, with its many labor responsibilities, escaped both Labor and 
Commerce. 

The only major governmental responsibilities entrusted to Labor by Roose¬ 
velt were the regulatory programs under the Walsh-Healy and Fair Labor 
Standards Acts, now administered by the one Wages and Hours and Public 
Contracts Division. But while Labor was gaining those tasks, it was losing still 
more. Of its four original core jurisdictions—labor statistics, immigration, 
conciliation, and children—Labor lost as follows: Immigration went to the 
Department of Justice in 1940; the Children’s Bureau went to the Federal Se¬ 
curity Agency (now the Department of Health, Education and Welfare) in 
1946; the Federal Mediation and Conciliation Service was converted by the 
Taft-Hartley Act into an independent agency. Labor even lost the Bureau of 
Employment Security in 1939, regaining it in 1950 only after a long struggle. 

In general. Labor participated almost as little as Commerce in the social 
revolution of the 1960s. This includes almost all the most significant features 
of the New Erontier-Great Society programs. The Office of Economic Op¬ 
portunity (OEO), VISTA, and the antidiscrimination provisions of the civil- 
rights and antipoverty legislation are in the labor field but not in the Labor 
Department. About half of the manpower training program of 1962 comprises 
all of Labor’s share of the government explosion of the 1960s. 


Pluralistic Power and Pluralistic Government 

In 1967 President Johnson made a serious but vain proposal to merge once 
again the Departments of Commerce and Labor, just over half a century after 
their original union was dissolved. Some types of merger can be significant. 
Merger of the National Guard with the Reserve would be significant. Merger 
of Nassau County with New York City would be significant. The very insig¬ 
nificance of the proposed Commerce-Labor merger raises all sorts of fun¬ 
damental questions about the politics and administration of economic policy 
in the national government of the United States. 
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Nothing f ussible could have been changed by making a duplex out of the 
House of La Dor and the House of Commerce. Nothing would have been sub¬ 
tracted exce )t one voice from Cabinet meetings. Nothing would have been 
added excep: frustrated expectations. No additional order, coordination, pur¬ 
pose, or pol cy could have come out of the merger because the really impor¬ 
tant controh over economic life would not have been involved. 

This only barely suggests the state of things. The insignificance of the 
Commerce and Labor Departments is a monument to the overwhelming in¬ 
nocence of the liberal spirit in America, which has justified the tangle of gov¬ 
ernment coritrols as necessary for maximum flexibility, maximum expertise, 
and maximum insurance for keeping control out of politics. The real eco¬ 
nomic powers of government are nonpolitical if Humpty-Dumpty is your lex¬ 
icographer. They seem flexible only because they are numerous. They seem 
rational onl;/ because they are specialized. Control over the American eco¬ 
nomic system is split up among the Treasury, the Office of Management and 
Budget, the Council of Economic Advisers through the president, the Joint 
Committee on Internal Revenue Taxation, the Federal Reserve Board, the 
Social Security System, the ten or more agriculture systems, the many spe¬ 
cialized regjlatory agencies, the Office of the Secretary of Defense—and 
others. All cf them exist separately and independently. There is hardly a scin¬ 
tilla of central control, because no such control could ever be entrusted tp any 
one of then:. No governing institution possesses central control, because in 
the liberal s:ate a virtue is made of its absence. 

Commerce and Labor are on the periphery still further because they were 
captured by too narrow a range of interests. As a consequence their very exis¬ 
tence works a positive harm. They have done little more than help prevent ex¬ 
pansion of :he Cabinet toward an attempt at central control. And the two 
departments not only helped prevent development of an integrated and ratio¬ 
nal econoniic policy establishment; the harm goes further. The processes of 
functional rspresentation in Labor and Commerce have helped to blind na¬ 
tional leadership to the need for integration by creating and reporting business 
consensus and labor solidarity when the only consensus was that among the 


very special! 
would have 


interests established therein. Merger of Commerce and Labor 
created false hopes and expectations. A bold approach to eco¬ 


nomic policy can be begun only with their abolition. 

There wid also be little rationality to national economic policy until some¬ 
how agricu ture is integrated, and this is an even more difficult proUem, 
because the Department of Agriculture administers real government programs 
and therefore cannot simply be abolished. Political responsibility and the 
prospect of banning were destroyed when agriculture policy-making was par¬ 
celed out to the most interested parties. No progress toward correcting that sit¬ 
uation can 3 e made until it is fully realized that over $10 billion of govern- 
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ment-agriculture intimacy per year is too much agriculture policy to be 
entrusted to agriculturalists. 

Reversing the situation in agriculture is made still more difficult by the fact 
that the autonomy of agriculture is grounded in the still more legitimated 
local committees. To attack them is to chip away at idols. This legitimacy re¬ 
inforces the very considerable political power of agriculture interests, the 
source of which is often misunderstood. The problem of rural versus urban 
political power was never really one of simply poor legislative apportionment. 
Rural interests hold sway because of the specialization of their concerns and 
the homogeneity of interests within each agriculture system. Rural congress¬ 
men and state assemblymen, for example, are recruited by and owe their elec¬ 
tions to the same forces that operate the quasi-public committees, and each 
level of activity reinforces the other. Mere legislative reapportionment is not 
likely to change this as long as there is no direct confrontation between agri¬ 
culture interests and nonagriculture interests. 

This confrontation could not take place as long as interest-group liberal val¬ 
ues prevailed. The cases of Agriculture, Commerce, and Labor suggest that 
weakened national efficacy and impaired political responsibility—the inca¬ 
pacity to plan—are not recent developments. However, special responsibility 
rests with the Eisenhower, Kennedy, and Johnson Administrations. Pluralis¬ 
tic solutions may have been thrust upon the New Deal due to the seriously 
weakened state of public confidence and public finance. The weakened state 
of the presidency and the Democratic Party under Truman made fresh depar¬ 
tures in domestic affairs close to impossible.^ But after 1952 there was peace, 
confidence, and efficacy. In Europe and the United States in the 1930s 
pluralist solutions were turned to out of weakness. The state was forced to 
share its sovereignty in return for support. In the 1960s pluralist solutions were 
not forced upon national leaders but were voluntarily pursued as the highest 
expression of their ideology. This must change before the pattern will change. 


Republican Succession: No Change, 

More of the Same Thing 

Yet, during the late 1960s the character of the clientele departments was fur¬ 
ther confirmed. Their extreme resistance to change seems to have succeeded 
beyond merely the avoidance of change. Despite the rumors that agriculture 
power had been waning or that union and corporate power were being frag¬ 
mented by stagflation, the pattern of the 1970s seems to have been no change 
and more of the same thing. In the country at large, even in the rhetoric of 

5 . Despite this weakness, the Fair Deal may have been less pluralistic than the programs of 
Eisenhower, Kennedy, and Johnson. 
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the Nixor Administration, there was a vast preoccupation with poverty, hun¬ 
ger, and I variety of specifie ills for which a Department of Agrieulture, a 
Department of Labor, a Department of Commerce, and other related clien¬ 
tele departments might have been a focus for appropriate action. It probably 
comes as a surprise to few that no such actions came from or through those 
departments. 


THE STA^TE OF AGRICULTURE 

Take tfje Department of Agriculture to begin with. The 1969 bill of the 
Nixon Administration, although touted as an Omnibus Farm Bill, extended 
the basic eatures of the legislation of previous Democratic administrations. 
As enacted in 1970, the Nixon Administration program actually added a few 
reinforcin| twists of its own. The only sign that the class and racial turmoils of 
the 1960s [lad been recognized at all in the Agriculture Department or related 
congressiohal committees or in the White House was the ceiling of $55,000 
on the ^ice-support payments the government could make to any one 
farmer. (Title I. This was lowered to $20,000 in 1973.) Although this ceiling 
may have Established a principle of fundamental reform for the future, and al¬ 
though the principle was to come up for debate again and again in succeeding 
years, the ealities of 1970-73 produeed so many loopholes that the principle 
was virtually overturned. And these loopholes are consistent with the es¬ 
tablished interest-group liberal pattern in the field of agricultural policy. For 
example, tie law permits farmers to sell or lease part of their acreage allot¬ 
ment (the lumber of acres on which any farmer ean raise a surplus crop) and 
to receive income from that sale or lease without counting that income 
against th^ government price-support payments. This means that a large 
farmer, who has acreage allotments on which he can receive no further price- 
support payments can sell or lease the allotments for further ineome while the 
purchaser or lessee of those allotments can either grow the crop or himself re¬ 
ceive price-support payments—up to the ceiling. Meanwhile, the original 
farmer, having shed the unneeded allotment, can grow certain alternate (non¬ 
surplus) crops and again not have to count the income received from those 
crops agair^st the total price permissible for support payments. 

The rest of the Republican formula for agriculture was wholly consistent 
with approaches of the 1960s. Title II continued federal milk marketing or¬ 
ders. Title II extended the National Wool Aet for three more years, retaining 
the high 'hneentive priee^' for wool growers. Title IV continued the price- 
support stri eture for wheat and in fact liberalized the supports by suspending 
acreage quotas through 1973. The Eisenhower soil-bank approach to acreage 
reduction Tas extended under a new name, set-asides. And the elaborate 
committee ptem described earlier was left completely untouehed. 

Another ndieation of the continuation of established patterns of policy and 
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government in agriculture was the posture of the 1970 act toward government 
sponsorship of private interests. The act went further than merely continuing 
the Cotton Board established during the Johnson Administration (affectiona¬ 
tely called Cotton Inc.); it actually authorized the Commodity Credit Cor¬ 
poration (CCC) to pay Cotton Inc. up to $10 million per year to enable it to 
'‘‘enter into agreements with [a contracting organization] for the conduct of 
domestic and foreign markets, of market development, research or sales pro¬ 
motion programs, and programs to aid in the development of new and addi¬ 
tional markets'' (section 610). The only proviso in this section of the act was 
that none of these funds could be used to try to influence future agriculture 
legislation. Cotton Inc. brought on a clamor of demands for equivalent pro¬ 
motional programs for other commodities. One was for funds to pay for adver¬ 
tising and promotion for milk; another was for funds for the promotion of 
apples and papayas. Two demands succeeded extremely well: Late in 1970 
Congress passed the Potato Research Promotion Act creating a National Po¬ 
tato Promotion Board to engage in potato research, development, advertising, 
and promotion. It was to be financed by an assessment of up to 1 percent per 
hundredweight of potatoes produced commercially in the United States. The 
act also added tomatoes to the list of commodities for which the Agriculture 
Department could run paid advertisements. (Others on the list, going as far 
back as 1957, were peanuts and cotton.) 

In 1974, Congress established the Egg Board to accomplish these same pur¬ 
poses for the egg producers. The official legislative history on this act explic¬ 
itly recognized that government sponsorship was necessary because 

the egg producing industry has been unable to organize itself independently for 
[these] purposes. A basic impediment has been the wide variation in the size of the na¬ 
tion’s egg producers. ... The bill is specifically designed for the participation of only 
commercial egg producers with laying flocks of more than 3,000. Even though small 
producers will not participate, . . . benefits from the program will accrue to all egg 
producers.^ 

In the grand tradition, membership on these new boards was to be composed 
of representatives of producers designated by the secretary of Agriculture from 
nominations made by producers in a manner prescribed by the secretary. 

The 1973 Agricultural and Consumer Protection Act continued most of 
the existing 1970 and pre-1970 provisions, despite the context of extremely 
high domestic and world demand for agricultural products. The government 
took no significant steps to bring agriculture prices down; m fact, agriculture 
price increases were not brought within the wage-and-price-control system es¬ 
tablished after 1970 for virtually all nonagricultural commodities during that 
period. The important innovation in the 1973 legislation was the adding of 
target prices against which to compare actual prices paid to the farmer. The 

6. V.S, Code, Congressional and Administration News (1974), pp. 5418-19. 
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difference letween the two would be made up for by direct government sup¬ 
port paymelnts for farmers participating in the set-aside 
miniscent of the very generous Brannan Plan of the ate 1940s, and the 
Republicars were lucky enough to be saved from its full budgetary implica¬ 
tions by the high world demand for U.S. produce. And a though ^ grates 
part this high demand was natural, part of it was artificially induced by still 
another, plirely interest-group liberal victory, the famous 1972 trade agree¬ 
ment providing for the sale of over $1 billion of American gram to the Rus¬ 
sians through low-interest credit plus a heavily subsidized per bushel price. 
This story! is elated in detail in Chapter 6 as part of the analysis ot the 
Republicali approach to foreign policy. 

One other significant piece of legislation during the Republican period was 
the creatio'n of the Commodity Futures Trading Commission, which consoli¬ 
dated govJrnment control over speculation in agricultural products and their 
prices. This effort to enhance and clarify regulatory power was in no way a 
sign of political defeat for agriculture but rather was a reaction to the exploswe 
growth of commodity trading and a blow against the many exploiters of insta¬ 
bility in agriculture prices working in the major exchanges in the large cities. 
What is really significant politically about this act is the fact that tjie new 
Commodity Futures Trading Commission, which was established to take over 
all authority of the Commodity Exchange Commission, was withdrawn trom 
the Department of Agriculture and made into an independent regulatory 
commissibn.*^ 
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INTEReIt-GROUP liberalism in labor AND COMMERCE 

■publican administration was not at all reluctant to intervene in mat¬ 
ing the nation’s commercial life. Although President Nixon had not 
age and price control, he utilized this authority with vigor not very 
t it was handed to him by Congress through the Economic Stabiliza- 
of 1970 (see Chapters 5 and 10). Characteristically, this most impor- 
government intervention of the decade-possibly any decade be- 
^ince the 1930s—was formulated and implemented outside the 
;nts of Labor and Commerce. Nixon’s Ash Commission (the 
ivisory Council on Executive Organization) recognized the lack ot 
if]these departments by proposing their abolition through reorganizing 
ijistitucnt agencies into a new superdepartment. Although the Wa- 
jrisis killed any chance of serious departmental reorganization, the 

recent statement of farm politics in Congress and related agencies, see Roger David- 
resentation and Congressional Committees,” Annals of vT of 

II 974 I For a good review of the world and domestic economic and political context ot 
' agriculture legislation, see “Ixading Farmer's Market.” Tlie Economist, February 24, 
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Nixon and Ford Administrations continued to view the Departments of Labor 
and Commerce as nothing more than the channels for interest accommo¬ 
dation they had always been. Revenue sharing not only bypassed the depart¬ 
ments but weakened them still further by reducing the needs of local govern- 
ments to seek their specific assistance. 

• Tf® Commerce Department had the most barren record of all departments 

ah?b m >969 and 1971, President Nixon es¬ 

tablished the Office of Minority Business Enterprise (OMBE). Its job is to co¬ 
ordinate federal efforts to strengthen minority business. But the agency has no 
direct authority over other agencies in the federal government or over the ac¬ 
tivities of local agencies receiving federal assistance. Thus the only White 
House moves of any importance in matters affecting commerce or the Com¬ 
merce Departinent were the Rail Passenger Service Act in 1970 and the 
Consumer Product Safety Act of 1972. The former created Amtrak (the Na- 
fional Railroad Passenger Corporation). The latter created the Consumer 
roduH Safety Commission. Both were made almost completely independent 
o e Commerce Department. The Consumer Product Safety Commission is 
a classic independent regulatory commission. Amtrak is an independent en- 
erpnse attempting to bail out and operate the nation s passenger rail service. 
it IS independent of the Department of Commerce and the Department of 
ransportation. Its board of directors is composed of nine public members ap¬ 
pointed by the president without need of Senate approval and three members 
actually selected by the various railroad companies which own Amtrak stock.» 

the Labor Department got a bit more attention during the 1970s not 
because It received any authority to implement wage-and-price controls— 
rPTA because of two particular programs—OSHA and 

CL 1 A. OSHA (Occupational Safety and Health Administration) is a rare in¬ 
stance ot a regulatory program housed in a regular departmental agency rather 
than set up as or within an independent commission. OSHA has also been 
one ot the more maligned and caricatured government agencies (not with¬ 
out ,ust.ficat.on-for example, one OSHA regulation uses several pages to 
ehne a safe ladder; another regulation requires steel workers to wear life 
lackets even when building bridges over dry riverbeds in the Southwest) 
However, what is most significant about OSHA-and what may explain why 
It was housed as a regular agency within the Department of Labor—is its au¬ 
to LII’L'maintain the trains for a fee paid 
nr In t Leg'slation allowed the railroads either to receive Amtrak’s stock for their fees 

or to treat *eir Payment as a cost and take a tax write-off. Most chose the latter option but four 

stck“e foul; tr'ouhl r ^ write-oTch^se lo X 

Burlington Northern, Penn cXrlMiS^^^^ 

t e companies authorized to elect the three railroad representatives to the Amtrak board Several 
fortune, May 19/4, pp. 272-90. More on Consumer Products Safety will be found in Chapter 5 
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thority und^ the 1970 act to adopt '‘national consensus standards/’ The act 
states explicitly that a 

national con!;ensus standard [is] any occupational safety and health standard or modifi¬ 
cation whicf (1) has been adopted and promulgated by a nationally recognized stan- 
dards-producing organization under procedures whereby it can be determined by the 
Secretary thst persons affeeted have reached substantial agreement on its adoption; (2) 
and formula ed after an opportunity for consideration of diverse views; (3) and desig¬ 
nated as sue 1 a standard by the Secretary, after consultation with other appropriate 
Federal agericies/ 

CETA ((Comprehensive Employment and Training Act of 1973) is even 
more an indication of the continuity of values from Democrats to Republi¬ 
cans, because it was a legislative culmination of a four-year effort by the 
Nixon Administration. Although CETA probably did clarify the lines of ad¬ 
ministrative authority among manpower programs, the CETA legislation, 
long and detailed as it was, failed to set any guidelines or limits pu fhe 
decisions of its newly created Office of Comprehensive Employment Devel¬ 
opment Programs (OCED). CETA defined OCED’s authority in terms that 
were completely open-ended: "Comprehensive manpower services may in¬ 
clude, butlshall not be limited to/' The act then went on to identify at least 
two dozen hings the OCED might do, but in any case this was in the context 
of the operiing clause that the OCED was not limited to just these things.*® 
Therefore, for almost any purposes within the judgment of the agency, 
OCED could make grants to states or units of local government on the basis of 
applications made by those state and local units to OCED. OCED was to 
have no pl$n but was obliged (sections 104-5) to consider only those applica¬ 
tions basec upon (1) a "comprehensive manpower plan produced by the ap¬ 
plying uni: and (2) a local planning council consisting, to the extent prac¬ 
ticable, of members who are representative of the client community and the 
communit/-based organization, the employment service, educational and 
training agencies and institutions, business, labor and, where appropriate, ag¬ 
riculture.” Some critics, especially congressional Democrats, accused Presi¬ 
dent Nixon of hiding a drastic reduction of manpower dollars behind a bid for 
rational administration. Possibly so; nevertheless, Nixon’s method of cutting 

9. U.S. Code, vol. 3 (1970), pp. 5,202-3. This means that many of the health and safety stan¬ 
dards in this ndustry-wide safety program were to be those already developed and agreed upon by 
leading menbers of a trade association. To add insurance that standards would be acceptable to 
each industry, tlie law provided for a three-member Occupational Safety and Health Review 
Commission^ an independent, quasi-judicial agency with power to review and set aside OSHA 
actions. The act also set up a National Institute for Occupational Safety and Health in the 
Departmenthf Health, Education and Welfare to serve as a source of inforniation oii industry 
health standards. For further references to OSHA, see Chapter 5. For a reinforcing interpretation 
of OSHA sec James' E. Anderson, Public Policy-Making (New York; Praeger, 1975), pp. 116 and 
129-30. 

10. U.S. Code, vol. 42 (1973), section 101 and part A of Title III and Title IV. (Emphasis 
added.) 
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down the budget could hardly have been more consistent with Democratic 
ways and means of using government. 

CETA may best be understood as part of Nixon’s general plan as expressed 
in revenue sharing to push more federal activities down to local levels. As dis¬ 
cussed elsewhere (in Chapter 7), General Revenue Sharing, provided for in 
the State and Local Fiscal Assistance Act of 1972, went a step further than the 
Democrats but in exactly their direction. This is true regardless of the inclina¬ 
tion of Republicans to spend less or to consolidate, reduce, or terminate some 
programs. For example, despite, or through, a few programs like CETA, 
Nixon did cut back drastically on ^'categoric aid” (federal grants that are given 
to state and local governments on condition that the money be spent only in 
the prescribed subject-matter area, such as grants-in-aid or soil conservation, 
education, vocational rehabilitation, and so forth). But rather than cut fur¬ 
ther, Nixon diverted the remaining federal assistance and grants-in-aid to rev¬ 
enue sharing. This meant that Nixon was removing the remaining limits on 
the discretion of administrative agencies to make policy as they saw fit. Under 
categoric aid programs, there were already no explicit standards to delimit or 
guide administrative decision-making. Yet, there is a bit of limitation on 
discretion inherent in the subject-matter categories themselves. Under Gen¬ 
eral Revenue Sharing, even these limitations were abolished. When a local 
government gets money under revenue sharing, it can choose almost without 
any constraint whether to spend that money to pay the interest on its local 
bonds or to spend that money to buy a General Sherman tank. Thus, here 
again Nixon s New Federalism turned out to be no change, more of the same 
thing. Republicans in the 1970s were simply more niggardly interest-group 
liberals. 

It IS quite misleading to try to explain the politics of the Departments of Ag¬ 
riculture, Gommerce, Labor, and, for that matter, the other clientele depart¬ 
ments such as Interior and Transportation, in terms of the power of the re¬ 
spective groups or sectors of the economy. First of all, power begs the 
question. Having seen results that look like success—access, favorable poli¬ 
cies, appropriations, holding actions—observers then use power as the ancient 
scientist used phlogiston to explain combustion: ^^Something must have been 
present. Lets give it a name.” In the second place, power implies an exercise 
of some kind of influence or force by the outside interest upon the agency or 
legislature. It is probably closer to the truth to deny altogether the role of in¬ 
fluence upon the government and to look instead for the influence that is 
within the policy maker. What we see mostly in the policies and in the ad¬ 
ministrative practices of a whole succession of administrations and their agen¬ 
cies and support blocs in Gongress is a congruence of values and ideologies. 
And this is by far the most insidious of types of influence, especially when the 
influence is so internalized and all-inclusive as to go unrecognized as ideology 
and be accepted as a natural phenomenon—indeed accepted not merely as 
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the truth (in the sense of a confirmed hypothesis) but actually as something 
that is inherent in the system itself. Political scientists and practitioners call 
what they s|e the political process without recognizing that process brings un¬ 
fair and miJleading connotations from its use in biology. Politics may be natu¬ 
ral but paAicular forms are artificial. They can be made and remade. 

Few whn are familiar with the United States are surprised to learn hat 
agribusinesl with 5 percent of the population, determines whether the odrer 
95 percent Will eat and how much they will have to pay for the privilege. Fe 
will be suiWrised with the assertion that a tiny minority of workers-those 
organized m a few of the larger unions—call the tune on labor and e^p oy- 
mLt legislation. Most knowledgeable observers will also shrug off as truistic 
any reports that all the procedural and most of the pohey decisions towar 
commerce and industry are preeleared with the National Association o^am 
ufacturers [nAM) and related business interests. What is I'kely to surprise and 
disturb mJst observers is the mere contention that none of this is natural or in¬ 
herent Few have stopped even to ask whether process is fair termmolo^ m 
society eJpecially in government. Pluralistic politics, as observed m these 
programs tf the Departments of Agriculture, Labor, and Commerce, is not a 
process at all, if this meant to imply something natural and mevitab e. 
What we have seen is the result of actual government sponsorship plu¬ 
ralism. It is not natural; it is simply repeated, through a succession of Demo¬ 
cratic and Republican administrations. Pluralism as we can observe it m the 
actual corlduct of American government is nothing but an artifact, an expres¬ 
sion of wihely shared ideology. It is the furthest thing from a natural and inev¬ 
itable exiJression of capitalism; it is not even a necessary expression of what 
could be tailed pluralist democracy. It is simply one pathological expression 
of pluralist democracy. The fact that Democrafic patterns are Pi^ked up and 
repeated L as partisan an anti-Democrat as Richard Nixon proves not that the 
observed patterns are inherent but only that they have become institu¬ 
tionalized And if they are artificial patterns rather than natural processes, 
these patterns can be changed. If the supportive ideolop of interest-^oup 
liberalisnii can be changed, then the pattern it supports will also change. Ho^ 
ever it liust be admitted that changing the ideology and the patterns will - 
more diffecult after the 1970s than it appeared to be at the end of the 1960s. 
Successiln from partisan Democrats to partisan Republicans nails the pattern 
down mire firmly in the heads and habits, and eventually in the mores of 
America a leaders, American active publics, and the ordinary American ci i- 
zen. inefced, it is all so well established in our minds and m our legitmuzed 
and go^rnment-sponsored power patterns that we are obliged to ca i e 
Second'Republic. Consequently, only a radical, organized constitutional 
revolt will succeed now where once a sustained intellectual attack might have 
been sufficient. 
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LIBERAL JURISPRUDENCE 

Policy without Law 


Liberal |urisprudence is a contradiction in terms. Liberalism is hostile to 
aw No matter that it is motivated by the highest social sentiments; no matter 
hat It favors the positive state only because the positive state is the presump- 
tde triaw"’^"* achieving social good. The new public philosophy is hos- 

In a country with a strong rule-of-law tradition, those who are hostile to law 
are oomed to silence. Thus perhaps the most damning evidence of the lib¬ 
eral position on law is that there will be disagreement over the mere descrip- 

lon of Its jurisprudence as well as disagreement over its meaning and conse- 
quences. 

Interest-group liberalism has little place for law because laws interfere with 

uLr f r political process is stymied by abrupt changes in the 

ules of the game. The political process is not perfectly self-correcting if it is 
not allowed to correct itself. Laws change the rules of the game. Laws make 
governrnent an institution apart; a government of laws is not a simple expres¬ 
sion of the political process. A good clear statute puts the government on one 
side as opposed to other sides, it redistributes advantages and disadvantages, it 
s anb and redefines the terms of bargaining. It can even eliminate bargaining 
as t IS term is currently defined. Laws set priorities. Laws deliberately set 
some goals and values above others. 

tK authoritative a use of authority Au¬ 

thority has to be tentative and accessible to be acceptable. If authority is to be 
accornmodated to the liberal myth that it is not power at all, it must emerge 
out or individual bargains. 

The legal expression of the new liberal ideology can be summed up in a 
single conventional legal term: delegation of power. Delegation of power 
refers technically to actions whereby a legislature confers upon an administra¬ 
tive agency certain tasks and powers the legislature would and could itself ex¬ 
ercise if that were not impracticable. Delegations can be narrow or broad but 
t e practice under the liberal state has most generally and consistently been 
broad. As Kenneth Davis put it, Congre.ss in effect says, “Here is the prob- 
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lem: deal w th it.”^ Delegation of power provides the legal basis for rendering 
a statute ter tative enough to keep the politieal process in good working order 
all the way Gown from Congress to the hearing examiner, the meat inspector, 
the community action supervisor, and the individual clients with which they 
deal. Everyone can feel that he is part of one big policy-making family. 

Delegatiin of power enjoys strong standing in the courts. The broadest 
application; of the doctrine have been accepted by the Supreme Court for 
over thirty bears. The last major statute invalidated for involving too broad a 
delegation Go either public agencies or private associations was the “sick 
chicken caie" of 1935.2 xhe 1935 decision has never been reversed, but the 
Supreme Court has not seen fit to apply it since that time. Policy without law 
is what a Etoad delegation of power is. Policy without law is clearly constitu¬ 
tional, according to present judicial practice. 

The doctrine of delegation of power also meets with strong support among 
academic lolitical scientists and historians. Too much law would obyiously 
be intolerable to scientific pluralist theory. In a vitally important sense, value- 
free political science is logically committed to the norm of delegation of power 
because delegation of power is a self-fulfilling mechanism of prediction in 
modem pOi itical science. Clear statutes that reduce pluralistic bargaining also 
reduce drastically the possibility of scientific treatment of government as sim¬ 
ply part of the bundle of bargaining processes and multiple power structures. 
A good la^;' eliminates the political process at certain points. A law naade at 
the center of government focuses politics there and reduces interest else¬ 
where. The center means Congress, the president, and the courts. To make 
law at a ce itral point is to centralize the political process. If this is too authori¬ 
tative for interest-group liberalism it is too formal for modern political 

science. j i j i 

Hostility to law, expressed in the principle of broad and unguided delega¬ 
tion of power, is the weakest timber in the shaky structure of the new public 
philosophy. This, more than any other single feature of interest-group liberal¬ 
ism, has wrapped public policies in shrouds of illegitimacy and ineffec¬ 
tiveness. this, more than any other feature, has turned liberal vitality into 
governmental and social pathology. 

It is of course impossible to imagine a modern state in which central 
authorities do not delegate functions, responsibilities, and powers to adminis¬ 
trators. Tlius the practice of delegation itself can hardly be criticized. The 
practice becomes p)athological, and criticizable, at the point where it comes to 
be considered a good thing in itself, flowing to administrators without guides, 

1. See below, Chapter 11. i i m 

2. A.L.A. Schechter Poultry Corporation v. U.S., 295 U.S. 495. The Court held tVi^t the Na¬ 
tional Industrial Recovery Act, in giving the president the authority to promulpte codes of fair 
competitiori, had gone too far in delegating lawmaking power w-hich was “unconhned and 
vagrant... not canalized within banks to keep it from overflowing.” The ruling was confirmed 
in a major case in 1956 but not seriously applied thereafter. 
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checks, safeguards. Historically, delegation had a rather technical meaning 
that emerged as the price to be paid in order to reap the advantages of ad¬ 
ministration. Delegation today represents a bastardization of earlier realities, 
and it is the bastardization that is at issue. 


Evolution of Public Controls in the United States: 

The Delegation of Powers and Its Fallacies 

Delegation of power did not become a widespread practice or a constitutional 
problem until government began to take on regulatory functions. The first 
century was one of government dominated by Congress and virtually self-ex- 
eeuting laws. Congressional government, as Woodrow Wilson eould view it 
in the 1880s, was possible for two reasons; Either its aetivit}^ was insignificant, 
or it sought only to husband private aetion. Between 1795 and 1887, the key 
federal polieies were tariffs, internal improvements, land sales and land 
grants, development of a merehant fleet and eoastal shipping, the post offiees, 
patents and eopyrights, and researeh on how the private seetor was doing. 
Thus, after a short Hamiltonian period when the Economic Constitution was 
written ineluding assumption and funding of debts, the taxation system, 
curreney and banking strueture, establishing the power to subsidize—the fed¬ 
eral government literally spent one eentury in the business of subsidization. It 
was due to this quite special and restricted use of government that Congress 
eould both pass laws and see to their exeeution. There must have been con¬ 
siderable eorruption in this method, but it did build a nation, and it did, after 
a eentury, make possible the following eharaeterization by Lord Bryee, on the 
very eve of the revolution in publie control and in congressional government: 

It is a great merit of American government that it relies very little on officials [i.e., ad¬ 
ministrators] and arms them with little power of arbitrary interference. The reader who 
has followed the description of Federal authorities, state authorities, county and city or 
township authorities, may think there is a great deal of administration; but the reason 
why these descriptions are necessarily so minute is because the powers of each author¬ 
ity are so carefully and closely restricted. It is natural to fancy that a government of the 
people and by the people will be led to undertake many and various functions for the 
people, and in the confidence of its strength will constitute itself a general philan¬ 
thropic agency for their social and economic benefit. There has doubtless been of late 
years a tendency in this direction. ... But it has taken the direction of acting through 
the law rather than through the officials. That is to say, when it prescribes to the 
citizen a particular course of action it has relied upon the ordinary legal sanctions, 
instead of investing the administrative officers with inquisitorial duties or powers that 
might prove oppressive. ^ 

3. James Bryce, The American Commonwealth (1888), from the chapter 'The Strength of 
American Democracy.” 
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The American system Bryce was describing was one whose regulations were 
few, whose resources were many, and whose central government was unob- 
trusiveA B was a system ideally suited for congressional government. When 
this systenh was revolutionized, beginning in 1887, it was one no longer sus¬ 
ceptible t^ direct rule by legislature. Means had to be found to insure that 
even with the decline of the legislature there would be no equivalent decline 
in law. Tins would be no minor achievement, if it were at all possible. In¬ 
volved wa| no less than reducing the hallowed role of the legislature and revis¬ 
ing the even more hallowed separation of powers, while yet maintaining a 
sense that we were a government of laws and not of men. 

The first move, so strongly feared, was made only in response to terrifying 
agrarian agitation and a Supreme Court decision which abolished all state ef¬ 
forts to de^l with the problem.* This move, the Interstate Commerce Act of 
1887, reflects all of the problems and all of the concerns that have plagued 
governmeAt regulation ever since. In this famous act. Congress (I) delegated 
Its own poWr to regulate an aspect of interstate commerce (2) to an adminis¬ 
trative agehey (3) designed especially for the purpose. However, as will be 
enrphasizeU strongly below, debate over the problem of delegation and how to 
delegate btgan before the passage of the act and continued until the question 
of delegation became dead issue with interest-group liberalism. 

Congressmen were intensely concerned with constitutional issues during 
this first st;p toward a new venture in federal government. They were ob¬ 
viously awire that the Interstate Commerce Commission was an innoyation, 
even if the}! did not altogether appreciate its significance as a model for the fu¬ 
ture. Fifty jyears later James Landis best captured its significance in two pas- 
sages of his classic essay: 


In terms of political theory, the administrative process springs from the inadequacy of a 
simple tnpatee form of government to deal with modern problems. . . . (p. 1) 

[I]t is obvious that the resort to the administrative process is not, as some suppose, 
simply an odtension of executive power. Confused observers have sought to liken this 
development to a pervasive use of executive power. But the administrative differs not 
only in regard to the scope of its powers [a special sector or industry defined by statute]; 
it differs mo5t radically m regard to the responsibility it possesses for their exercise. In 


The Preslnbing to which Bryce refers was almost all state and local practice. Therefore, the 


problem of del 
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ment, yet one 
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government at 


. - - J Ci.iiuii du Male anu locai practice. 1 tieretore, the 

jation to an administrative process began earlier in the states. Unfortunately cov- 
dev^lopments would overly complicate the presentation here. For a short treat- 
of the best, see a^shman. The Independent Regulatory Commissions 

^ford University Press, 1941), Chapter 2. 

St L. & P.R. vJ//mois 118 U.S. 551 (1886). The Supreme Court in this case 
an interstate probleni, whether Congress liked it or not, by declaring that the states 
ate interstate railroad traffic within their own borders even in the absence of con- 
n. 1 his was indeed the categorical imperative for the commitment of the federal 
long last to an interventionist role. See Cushman, p. 38. 





96 WHY LIBERAL GOVERNMENTS CANNOT PLAN 

the grant to it of that full ambit of authority necessary for it in order to plan, to 
promote, and to police, it presents an assemblage of rights normally exercisable by gov¬ 
ernment as a whole. , . . (p. 16)^ 

Constitutional concerns of the sort implied in Landis’s definition of the ad¬ 
ministrative process were addressed in the Interstate Commerce Act in two 
ways. First, there was a fairly clear specification of standards regarding juris¬ 
diction of the commission and regarding the behavior of the railroad deemed 
unlawful. There was no rigid codification, but conduct central to railroad 
abuses was specified quite sufficiently. These included such practices as rate 
discriminations, rebating, pooling, long-versus-short-haul adjustments. T e 
commission’s power to enjoin railroad rates that were “undue or unreason¬ 
able” was guided, therefore, by standards in the act. Second, however, the act 
itself was the culmination of a long history of public efforts vis-a-vis rail ser¬ 
vice and rates, efforts in state law and in the common law. In effect, congres¬ 
sional language, even where vague, had been “freighted with meaning by 
history.^ As a consequence, it was possible for Judge Friendly in 1962 to view 
the original 1887 act as a paragon of delegation. The fact that the commission 
was hobbled for over a decade by a hostile Supreme Court may only attest to 
the need for administrative tribunals to overcome anachronistic courts in the 
industrial age. The act was good law, because standards concerned with goals 
clientele, and methods of implementation were clear, and it bred good legal 
behavior in the commission by keeping pressure on for further and further ex¬ 
egesis of explicit rules and definitions by the commissioners.« As we will see 
shortly, the commission became “old” and was captured by its railroa ^ 
tele only after it was given new and entirely different responsibilities in 1920. 

To summarize; In the Interstate Commerce Act, there was delegation of 
the “full ambit of authority”—executive, legislative, and judicial—in a sing e 
administrative body. It was given the power to be flexible, but it was relatively 
well shackled by clear standards of public policy, as stated in the statute and as 
understood in common law. From the beginning, the whole notion of vesting 
great authority in administrative tribunals was never separated from the expec¬ 
tation that standards of law would accompany the delegation. Much fun has 
been made of the myth the courts tried to create, that agencies were merely 
“filling in the details” of acts of Congress. But neither the myth nor the mirth 
can hide the fact that when a delegation was broad, positive rules of law at¬ 
tached themselves to it. ■ j a 

Many have argued that restriction on delegation was never intended. 1 hey 
reason that prior to the Panama and Schechter cases in 1935 the Supreme 
Court had not declared delegations of power unconstitutional, that after 1936 

6 James M. Landis, The Administrative Process (New Haven: Yale University Press, 1938). 

7. Quoted in Henry J. Friendly, The Federal Administrative Agencies (Cambridge, Mass.: 
Harvard University Press, 1962), p. 13. 

8 . See Friendly, p. 29 ff. 
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no further 
''Schechterj 


kelegations were invalidated, and therefore is it not possible that 

_is only of historical significance/’^ However, the question is badly 

put. The question of proper standards can be posed, and was indeed posed, 
without necessarily involving constitutionality. Obeying its own rule of re¬ 
straint on constitutional issues, the Court merely filled in the congressional 
and presidential void with specifications of its own—or so construed the stat¬ 
ute as to re ider the agency powerless. Jaffe himself provides the best ex?imple. 
The Federal Trade Commission Act of 1914 so poorly defined the key term, 
“unfair method of competition,” that the Supreme Court invalidated order 
after order) issued by the FTC through most of the first twenty years of its 
life. The*question of accompanying delegations with proper standards of law 
did not bedome a dead issue—in the courts or in congressional debate—until 
the 1930s and 1940s. 


DELEGATIION TO THE ADMINISTRATIVE PROCESS: 


A DEVELOPMENTAL ANALYSIS 

Throughout the formative period of federal control of economic life, dele¬ 
gation waJ considered a problem. It had to be encountered because an ad¬ 
ministrative component had to be added to government, and delegation was 
the only w ay to accomplish it. Delegation was nonetheless the central prob¬ 
lem, and ijt was faced with various partial solutions. How^ever, a curious thing 
in the history of public control after 1887: As public control ex- 
Iwider and more novel realms, delegation became a virtue rather 


happened 
tended to 

than a prjblem. The question of standards disappeared as the need for them 
increased. |To pursue this proposition it is necessary first to pursue the actual 
developments in the practice of delegation itself. 

The diirammatic summary. Table 5.1, attempts to capture developments 
in the logic and practice of public control. From top to bottom the diagram is 
roughly but not exclusively chronological. There is an underlying logical 
progression among public controls, but Congress moved within this order in 
something slightly less than an orderly fashion, inventing techniques once in 
a while somewhat before their time. For example, the granting of overall 
market powers to the Interstate Commerce Commission (ICC) in the Trans¬ 
portation Act of 1920 anticipated a certain type of control by over a decade. 
However, it will be clear that the order is chronological in terms of the 
frequency and effectiveness in the use of each type of control. 

At the federal level, modern public control— administered public control— 
began with the ICC and was followed up quickly by the Sherman Antitrust 

9. The cases are Panama Refining Company v. Ryan, 293 U.S. 388 and Schechter Poultry 
qv. U.S. The quote is Louis L. Jaffe, Administrative Law (Englewood Cliffs: Pren- 

p. 412, and especially Federal Trade 


Corporation^ .. .. 

tice-Hall, 1959), p. 49 


10. Jaffe, 
Commission^ 


pp. 60-61; see also Cushman, Independent, 
V. Gratz, 253 U.S. 421 (1920)., 
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Act (1890), These early instances were not any less regulative than anything 
that came later. They added the stick of direct coercion to the carrot of sub¬ 
sidies. The peculiarity to be emphasized for purposes of later comparison is 
this. In both these early instances, the objects to be regulated were known en¬ 
tities easy to designate. In the case of ICC jurisdiction, the objects were quite 
clearly the railroads. Similar legislation in the states extended to grain eleva¬ 
tors and public conveyances and services of various sorts, suggesting that the 

TABLE 5.1 


The Development of Public Controls 

IN THE U. S. 

An Analytic Summary 


SCOPE 


DEVELOPMENTAL 

OF CONTROL 

OBJECTS OF CONTROL 

CHARACTERISTICS 

A. The Railroads 
in Interstate 
Commerce 
(1887- 

The railroads 

concrete 

specific 

traditional 

rule-bound 

proscriptive 

B. The Trusts 

Oil trust, sugar trust, liquor trust, cot¬ 

concrete 

(1890- ) 

tonseed oil trust, etc, 

general t 
traditional 
rule-bound 
proscriptive 

C. Goods 

Qualities of things. Substandard foods, 

abstract 

(1906- ) 

impure drugs, immoral women, ob¬ 
scene literature, etc. 

specific 

traditional 

rule-bound 

proscriptive 

D. Commerce 

Relationships. Competition, fair and 

abstract 

(1914- ) 

unfair. Qualities of commerce. 

general 

traditional 

discretionary 

prescriptive 

E. Factors 

Qualities of commodities behind com¬ 

abstract 

(193^ ) 

merce. Qualities of land, capital, labor 
and relations relevant to them. 

general 

novel 

discretionary 

proscriptive 


Dates given may often disregard some antecedent, but these are provided only to suggest 
when a particular phase seems to have begun in earnest, 
t The major innovation of each phase is underlined. 
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SCOPE 

OF CONTROL 


F. Exchan^ 
(193^ 


G. Markets 
(1934- 


H. System 
(1946- 


+ See my " 
(July/August 


OBJECTS OF CONTROL 
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The environment of conduct. concrete 

universal 
traditional 
redistributive t 
categoric 

jpour Systems of Policy, Politics, and Choice,” Public Administration Review 
•972). This issue is beyond the scope of the present inquiry. 

general cah^gory, insofar as we can say there is a category at all, is utilities. 
These are t le so-called natural monopolies, which must be regulated because 
it was felt they could not and ought not be subject to normal competition. 

In the second case, antitrust, another concrete category was involved, not 
really any more abstract and in need of definition than the first. Trmts re¬ 
ferred to all large companies and company combinations, but the actual cate¬ 
gory in prac tice was comprised of a numerous but namable collection of com¬ 
panies and identifiable conducts. (Therefore, The Trusts.) The category was 
further specified by the fact that it fit into an established legal-governmental 
tradition, as did the concepts of rails and utilities. That is to say, two factors 
helped solve the problem of how to guide delegations with standards. The 
statute couid easily identify scope and jurisdiction for the administrator be¬ 
cause these were so close to real quantities. Second, the task of definition was 
eased still further by the fact that history had "'freighted them with 
ing.^^i^ 

The third stage of development (C. in the table) constitutes a new twist rela¬ 
tive to the first two, although at first glance nothing seems special. Here the 


11. For an 
Law (Chicago: 
mon law wert 
without aid of 
tracts and prac i 
clear. 


^xteiided and balanced treatment, see Donald Dewey, Monopoly in Economics and 
Rand-McNally, 1959), Chapters 9-11. Dewey shows that the sanctions at corn- 
much too confused to have constituted a sufficient approach to enforcement 
positive, statutory law. But his review of concepts and cases shows that the con- 
ices that were considered part of the category, restraint of trade, were unmistakably 
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objects of regulation were goods in commerce. The now time-honored tech¬ 
niques were regulatory taxation/^ inspection, publicity, and outright prohibi¬ 
tion and seizure of goods that were of low quality*^ or were considered to be 
immorah"^ or harmful to health.*^ The new twist was that for the first time 
scope and/or jurisdiction were to be defined not by mere designation of known 
companies and behaviors but by abstract categorization. 

Rather than by actual designation the effort was to identify the objects of 
regulation through definition of a quality or characteristic that inheres in all 
of a defined or designated class of objects. Following that, flexible but effec¬ 
tive guides could be set down for the administrator's decision on how to desig¬ 
nate the actual objects below the cutoff point of substandard, immoral, un¬ 
healthy. Obviously the ability of Congress to guide and control the 
administrator is far more limited at this point, for definition by abstraction 
and categorization involves philosophic and philological as well as technolog¬ 
ical and empirical and just plain unpredictable dimensions. At what point of 
smell or bacteriological content is meat spoiled or are apples rotten? What 
kinds of actions define the point at which a woman's movement across state 
lines becomes immoral? 

The difference between regulation of goods and that of railroads and trusts 
may seem slight as a matter of degree, but it is great in principle. The step 
may not have appeared so great at the time, as indeed it might not today, 
because control of certain goods was an old state and local practice, and had 
traditions which, again, '"freighted with meaning" these early congressional 
efforts. Appreciation of the difference and its significance increases in light of 
later developments. The move from concreteness to abstractness in the defini¬ 
tion of public policy was probably the most important single change in the en¬ 
tire history of public control in the United States. Certainly it is the most im¬ 
portant step to those concerned for rule by law. 

The very next phase in the development of government controls under¬ 
scores the significance of the effort made in regulating goods, and also repre¬ 
sents significant changes in its own right. The very definiteness of the Sher¬ 
man Antitrust Act was beginning to cause strains on the Court and Congress. 
The language, tradition, and plain meaning of the act seemed clearly to for¬ 
bid all conspiracies to restrain trade. Yet, the burgeoning of multimillion- 
dollar firms through patents, through growth, and through consolidation at 

12. For exampre, we once dealt with liquor by prohibiting its manufacture and sale. We now 
control its use by setting upon it a tax so high that presumably people will be led to use it in mod¬ 
eration. Some regulatory taxes constitute an actual prohibition whenever the article has an elastic 
demand curve {for example, oleomargarine, goods made by child labor) rather than an inelastic 
one (liquor). 

13. Examples range from rotten apples to sick chickens. 

14. There are, fortunately, few examples of such goods, the most famous being immoral 
women, kidnapped children, sawed-off shotguns, narcotics, and liquor. 

15. The best-known examples are drugs, cosmetics, and cigarettes. 



LIBERAL JURISPRUDENCE 


lOl 


that very time gave the Court and many others second thoughts. As the 
Couit retre ited one step after another by drawing distinctions among reason¬ 
able and unreasonable restraints, the trust category became more and more 
muddied. In 1914 Congress made a stab at systematically defining what it had 
only had tc point at in 1890. The Clayton Act and the Federal Trade Com¬ 
mission Act constitute valiant but vain efforts of Congress to define competi¬ 
tion and to enumerate the actions that were to constitute restraints upon it. 
The Clayton Act did manage to list three specific evils, but all told these acts 
contributec a new and grievous characteristic to government control. Al¬ 
though regulation of goods (C.) was based upon abstractions, the standards 
governing implementation were quite specific. Congress had tried to be spe¬ 
cific in Clacton, but ultimately failed. The language of Clayton and FTC was 
abstract uni general. Taking these two attributes of law together, the result 
was inevitably an enormous grant of discretion to the new commissiori. This 
was new, t iis unguided discretion involved in the grant of power to enforce 
the law against “unfair methods of competition . . . and unfair or deceptive 
acts or practices.” Note that the language creates an abstract category of be¬ 
havior (commerce), decrees an abstract characteristic which is to adhere to all 
such beha\ ior (competition), and provides an abstract standard to guide deci¬ 
sions (fairness). This may sound identical to the abstract category “goods” and 
the charac eristics standard-substandard or healthy-unhealthy, but obviously 
there is a lifferencc. In the regulation of goods, both the categories (beef, 
apples, morphine) and the qualities (this was even true of the notion of moral¬ 
ity applied to transporting women, that is, prostitution) possessed both a plain 
meaning and some capacity for measurement. Laws governing competition 
could have very litile of either (although some tradition still adhered at that 
time). Therefore, the need was for greater and greater definition in the act, 
and, clearly, definition was not being provided. 

Almost identical actions were taken regarding the new grant of powers to 
the ICC by the Transportation Act of 1920. Briefly, the act added the power 
over miniinum rates to the ICC’s existing power over maximum rates. 
Perhaps it is true that Congress did not appreciate what it was doing, but it is 
no less true that the change in ICC power at that time, when the railroads 
were passe:! back to private ownership, totally altered the commission. Power 
over maximum rates was specified fairly clearly by the lists in the 1887 act, by 

16. Comp;.re the radically puri,st position of the Court in 1897 in U.S. v. Trans-Missouri 
Freight Assoc ation 166 U.S, 290, one of the first test eases, with Standard Oil Co. v. U.S., 221 
U.S. 1, and J.S. v. American Tobacco Co., 221 U.S. 106, in 1911. 

17. Richar;! W. Taylor, “Covernment and Business,” in Jack W. Peltason and James M, 
Burns, eds., F'unctions and Policies of American Government {Englewood Cliffs: Prentice-Hall, 
1967), p. 23(; and Cushman, Independent, pp, 186-87. 

18. These vere price discrimination, exclusionary agreements, and interlocking directorates or 
ownership of stock in competing firms. 

19. For a aetailed treatment, with which this section is fully in accord, see Friendly, The Fed¬ 
eral Adminisrative Agencies, Chapter 4. 
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the 1906 Hepburn Amendment, and in common law. This was particularly 
true of the core of the ICC’s jurisdiction—discrimination, exclusiveness, in¬ 
timidation, and such matters as attended monopoly power. Power to raise 
minimum rates was granted with no such specification. The 1920 act was a 
grant to the agency to find out the meaning of the act itself, because the ICC 
was instructed only to act on what was “just and reasonable.’' In effect this 
meant case-by-case bargaining (called “on the merits”), the results putting the 
commission on every side of every issue. As we shall see, this totally altered 
the meaning of the ICC. 

Much as the courts fought the FTC,^® the 1914 and 1920 acts changed the 
entire practice and concept of regulation in ways from which there were to be 
no later departures. The next phase involved the move to include the factors 
of production that lay behind interstate commerce. While some of these fac¬ 
tors might themselves have been in interstate commerce (currency), most 
were not so but rather were known to bear some intimate relation to the na¬ 
tional—interstate—economy. Thus the big change here was not in the logical 
structure of the statute but in substantive expansion of the scope of federal au¬ 
thority. This turn of events got far more attention than either the FTC acts or 
the Transportation Act of 1920, but it involved no more important an innova¬ 
tion in government. It emphasizes once again an earlier observation, that 
there are two meanings to the term limited government, and that Americans 
were concerned about only one of them. So, the only question was whether 
the federal government had the power to reach such things as forest lands, 
child labor, working conditions, wages, and so on.^^ The issue of whether 
power existed required years to settle and involved some of the finest constitu¬ 
tional minds. Few except a Court of old men gave notice to the other dimen¬ 
sion of limited government—how the power was to be exercised—and they 
were eagerly replaced. 

Regulation of a few factors of production had been trifled with during the 
Wilson Administration. But conservation legislation and child-labor legisla¬ 
tion were minor precursors of attempts to regulate factors of production dur¬ 
ing the Roosevelt Administration. The invalidation of child-labor legislation 
twice by the Supreme Court and the reaffirmation of that attitude during 
twelve Republican years in the White House slackened the pace of develop¬ 
ment. Therefore the most serious federal legislation in this area came almost 
simultaneously with the next step in the process of development—regulation 
of commercial exchange. This is a more advanced stage of development 
because it is a more abstract characterization of commerce. It is no further 

20. For example, in the Gratz case {see note 10 above) the courts intervened to prevent the 
FTC from defining the scope and nature of its own powers and thus inhibited FTC development 
for twent}'’ years. 

21. Currency management involves no such problems because power to create a Federal Re¬ 
serve is explicitly granted by the Constitution via McCulloch v. Maryland. 
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back along tie flow of commerce, but that is a small part of the complexity of 
government s relation to economic life. Abstraction requires definition, and 
that is precisely what is absent from these more contemporary forms of regula¬ 
tion. Furthermore, this phase seems to carry to greater conclusiveness another 
feature that lad been expressed only as a tendency before—the more positive 
or prescriptive character of the regulation. The regulation in question in¬ 
cluded the exercise of power over stock and grain exchanges, holding compa- 
j]ture land-use, and key aspects of marketing of both agricultural 
;ed commodities. All of this legislation emanated from virtually 
ot merely general, categories of jurisdiction, as well as, typically, 
tract of indications, if any, of the characteristics of the objects to 
They moved away from the more restricted realm of activities 
verge of hurting trade (1) into the sum total of all transactions 
|rd certain qualities of all actions and transactions that may be 
ful. The Robinson-Patman addition to the FTC constituted a 
pansion of FTC jurisdiction toward the hypothetical realm of all 
defining the jurisdiction as price discrimination ''between 
jf like grade and quality,’' with differentials permitted for "due al- 
ifference in cost of manufacture, sale, or delivery. ”23 Under this 
e FTC need only find "reasonable possibility of injury” from 
ifies as a price discrimination. This compounds and confounds 
Ijy piling one hypothetical universe upon another. Similarly, reg- 
urities extended to the complete universe of exchange, and cer- 
thereof, in that particular sector. Regulation of marketing, pric- 
age in the price-support field constitutes a less abstract definition 
one no less universal in intention. Its concept of the total struc- 
cjulture links up this phase of regulation with the last regulatory 
le diagram. Price-support regulation also stands as the belt ex- 
ugh far from the earliest, of prescriptive control. Predicating 
arketing controls upon a referendum does not alter the fact that 
of the old Agricultural Adjustment Administration (AAA; see 
include "thou shalts” as well as "thou shalt nots.” There is also 
of varying degrees and types in securities, holding-company, and 
gulation. 

e most advanced development in administrative process is the ef- 
jthe structure and/or composition of markets themselves. Licens- 
jchising are old and established instruments of local regulation, 
lile cities and states usually stipulate some conditions prior to 

22. This I have tried to indicate on the diagram with the term open-ended. That is, a category 
of scope of jurisdiction is indicated but its limits are not defined. “Factors affecting competition,” 
for example, is part of a long causal chain. Attempts are made to reduce universality with 
provisos, “due allowance for . . .,” etc., but great abstractions are too powerful to be easily lim¬ 
ited by small abstractions. 

23. Section 4 of the Clayton Act as amended by the Robinson-Patman Act. 
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granting the license, the market concept involved at the federal level has been 
significantly different. The essence of the difference is that federal regula¬ 
tion is based on an abstract concept of the whole market—that is, what prac¬ 
tices ought to constitute it and which and how many participants ought to 
be involved. The practices and numbers are not specified, but the concept 
implies them; certification according to convenience and necessity implies 
them. The Transportation Act of 1920 was obviously searching for a concept 
of a whole transportation market,but the real examples began with radio, 
then communications, where chaos over the airwaves dictated a whole-system 
concept with absolute control over entry, prescription of certain behavior in 
the public interest, and meticulous prescription of territory and range through 
control of frequencies and transmission strength. The whole-market ap¬ 
proach was then applied to airways, maritime traffic, motor-carrier traffic 
(after 1935), domestic atomic energy, and satellite communication. This type 
of regulation went beyond the abstract, universal, nontraditional (novel), 
prescriptive character of the earlier phase by bringing entry and ownership— 
the very condition of livelihood—into the public domain. The term categoric 
seems appropriate, although it is not supposed to suggest that these agencies 
quit proscribing and prescribing conduct. 

There is still another step on the diagram, but this is actually a quantum 
step into another type of public control altogether. Approach to the whole 
economic system is not regulation or administrative process in any ordinary 
sense, in that it does not seek to specify conduct directly. Conduct is indeed 
influenced, but the influence is exerted through the environment of conduct 
rather than conduct itself. This final step i$ included on the diagram only to 
define the limits of the development of public control through regulation. No 
developmental characteristic is identified as novel simply because this phase 
constitutes a return (with a vengeance) to the Hamiltonian or constitutional 
period briefly identified earlier in this chapter. The federal government was 
expected all along to create and maintain the whole system or environment of 
conduct. The real difference here is that by the time we returned to such tasks 
two new developments had taken place: (1) The system had become so in¬ 
tegrated that considerable manipulation (as distinct from mere maintenance) 
was now possible. And (2) economic science had developed new insights and 

24. State occupational licensing comes closest to being an antecedent. Licensing of doctors, 
barbers, and the like is both a means of securing quality and of keeping control of the number 
who can participate. The local utility is another analogue, except that here the market is usually 
filled up by one entrant. 

25. This act came closest to the concept described here in the granting of power to the ICC to 
forbid abandonment or construction of lines on the basis of “present or future public convenience 
and necessity,” but the rail market was virtually stabilized by then anyway. 

26. It is also not supposed to suggest a new extreme in coercion, but only a new method of del¬ 
egation of broad administrative discretion. While the potential for heavy public control is there, 
in practice, as we have already seen in agriculture, the permissive statute has allowed for private 
expropriation of public domain, not the reverse. 
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manipulatery techniques. Social Security (Chapter 8) is an early and rudi¬ 
mentary ca^e of a system concept, but it was formalized first in the Employ¬ 
ment Act of 1946. The central techniques of this phase—fiscal and monetary 
policies—a:-e dealt with in Chapters 10 and 11. 

SUMMARY THE RISE OF DELEGATION, 

THE DECLINE OF LAW 

Empirically, the stages of development in the administrative process can be 
summarized as follows: 

1. There is an expansion of the scope of federal control in the sense of the 
number and types of objects touched by directly coercive federal specification 
of conduct. This is what has been meant traditionally by the expansion of gov¬ 
ernment. 

2. There has also been an expansion of the scope of power in the more 
philosophic d sense of expansion to the whole universe of objects or qualities 
of objects ii a predefined category. This expansion proceeds as categories 
grow larger, eventually to include certain characteristics (such as trade) which 
any and all persons in the country might at one time or another possess. (On 
the diagrarn this is indicated by the move from ''generah' to '"universal.”) 

3. Implied in (2) and necessary to it is the development from the concrete 
to the abstract. This development was observed at two levels. Eirst, the juris¬ 
dictional ca egories became more and more abstract. Second, the standards 
by which actual qualities are designated moved rather quickly from the spe¬ 
cific to the general, 

4. The development also involved changes in sanctions. The movement 
seemed to be from the negative to the positive, the proscriptive to the prescrip¬ 
tive. The la ter did not replace the former but only supplemented them. 

Taking these few dimensions together, other realities emerge from slightly 
below the surface to show how much the relation between citizens and public 
control actujally changed even though such labels as "regulation” and "ad¬ 
ministrative process remained the same and implied a false sense of continu¬ 
ity throughout the entire century. As regulation moved from the denotation to 
the connotation of what is subject to public policy, discretion inevitably 
increased; arid the process unavoidably centered on administration. This fac¬ 
tor seems far more important in the rise of administrative power than the 
usual cry of liow complex and technological a new field is. Thus the same cit¬ 
izen might receive the same injunction under phase E as under phase B, but 
the problems involved in his relation to the injunction would not be the 
same. The command under B is issued to him for an act he comrpitted 
against a law dealing with that act. Under E, or even D, he receives the com¬ 
mand not because of who he is or what he does but because abstractly he 
belongs to a iype, or his behavior is of a type, that comes within public policy. 
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'‘Get off the grass’’ under A or B is an order a polieeman issues to an elephant 
because an elephant hurts the grass. More and more, as we move down the 
diagram, the "get off the grass” order becomes derived from a definition of the 
"grassness” of the behavior. Establish grass as part of a category of public pol¬ 
icy, then state grassness (without quite defining it) as a quality adhering or not 
adhering to acts, and you have the essence of modern regulation. 

Obviously modern law has become a series of instructions to administrators 
rather than a series of commands to citizens. If at the same time (1) public 
control has become more positive, issuing imperatives along with setting 
limits, and if at the same time (2) application of laws and sanctions has 
become more discretionary, by virtue of having become more indirect as well 
as more abstract, why should we assume we are talking about the same gov¬ 
ernmental phenomena in 1968, and 1978 as in 1938, or 1918, 1908? The 
citizen has become an administre, and the question now is how to be certain 
he remains a citizen. 

As has been said already, and as will be reiterated thematically, delegation 
has been elevated to the highest of virtues, and standards have been relegated 
to the wastebasket of history because that is the logic of interest-group libera¬ 
lism. Bargaining—or, as Schlesinger might call it, participation in the “inte¬ 
rior processes of policy-making”—must be preferred over authority at every 
level and phase of government. The idea that the universal application of 
bargaining solves the problem of power was just appealing enough to win out 
over alternative doctrines that appeared so conservative in light of the despera¬ 
tion of the 1930s. Victory can be measured by the almost universal applica¬ 
tion of the principle of broad delegation in regulatory policies and the 
meekness of the otherwise activist Supreme Court. The conversion of delega¬ 
tion from necessity to virtue also led to the spread of the practice to nonregula- 
tory programs—in the name of partnership, creative federalism, and the like. 

As late as 1938 James Landis could still express ambivalence. On the one 
hand he could exclaim that when government seeks to regulate business it 

vests the necessary powers with the administrative authority it creates, not too greatly 
concerned with the extent to which such action does violence to the traditional tripar¬ 
tite theory of governmental organization. . . . The administrative process is, in es¬ 
sence, our generation's answer to the inadequacy of the judicial and the legislative pro¬ 
cesses.^'^ 

On the other hand he agonized over the need and the problem of accompany¬ 
ing delegation with standards. Although he insisted that a general principle 
applicable to standards for any delegation could not be enunciated, he went 
on to give a horrible example of a situation where no standards existed. The 
House version of the Public Utility Holding Company Act of 1935 would 
have granted the SEC power to exempt holding companies from the death 

27, Landis, The Administrative Process, pp. 12, 46. 
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jew of developments in the administration of public controls turns 
iriventional wisdom on its head. It is widely assumed that the ad- 
; process is an emergent phenomenon all of a single piece. It is also 
at after more than three-quarters of a century of experience and 
^elopment of still greater complexity of social organization, it is no 
ble to require that broad delegations of power be accompanied by 
tive standards. It is further assumed that standards are not desira- 
. ut the truth seems to lie almost completely the other way 
our day it is possible to enunciate effective standards precisely 
^inessmen economists, and government officials have had more 
■duarters of a century’s experience with the problems of modern in- 
i|tice. Standards are both necessary and desirable today except for 
*ish to see the power of the democratic state drained away. The 
duld not be, as Walter Lippmann feared, down into electoral con- 
It would not be, as congressmen hope, back into Congress—for 
fersight and review are forms of committee privilege, not lawmak- 
Would not be a drainage, as interest-group liberals expect, into a 
ibrium. At its best the system is a hell of administrative boredom, 
it IS a tightly woven fabric of legitimized privilege. 

■ss, many express concern lest the revival of law destroy bargain- 
mg, they say, is one of the great virtues of democracy. It main¬ 
ly, and this is supposedly the way to avoid turning citizen into 
put this concern only reveals the extent to which an interest- 
view disorders meanings and narrows vision. An attack on dele- 


55-56. 

ially Chapters 10 and 11, 
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gation is an attack not on bargaining but on one type of bargaining 
logrolling. The attack is on a confusion of the two meanings of bargaining and 
the consequent misapplication of the whole idea. First, there can be bargain¬ 
ing over the decision on a particular case. This type of bargaining over t e 
stakes is logrolling. It has to do with whether certain facts are to be defined as 
identical to some earlier set of facts. It has to do with whether the case will be 
prosecuted at all, and with how much vigor. It has to do with whether mone¬ 
tary sanctions apply; if so, how much; whether contrition plus compliance m 
the future are sufficient. Second, and worlds apart, there can be bargaining 
on the rule or rules applicable to the decision. This can take ° 

simple insistence that the authority state some rule. It can be a quibble over 
the definition of a concept or a profound analysis of what Congress cou pos¬ 
sibly have intended. It could be a process of defining the agency’s )urisdiction . 

Once this distinction between two kinds of bargaining is stated it is ;|mpossi^- 
ble to imagine how they could possibly become fused or confused. The de¬ 
ferences in their consequences ought to be clear. In any libertarian, un¬ 
mobilized society, some logrolling is likely to occur on every decision at every 
stage in the governmental process. However, if by broad and undefined dele¬ 
gation you build your system in order to insure the logrolling type of barpin 
on the decision, you are very likely never to reach bargaining on the rule at 
all. If, on the other hand, you build the system by stricter delegation to insure 
bargaining on the rule, you will inevitably get logrolling on the decision as 


These propositions are not true merely because the morality of the general 
rule is weaker than the stakes of the individual case. Bargaining on the rule is 
especially perishable because broad delegation simply puts at two great disad¬ 
vantages any client who wishes to bargain for a general ^r than 
merely to logroll his case. Here is what he faces: First, the broad delegation 
enables the agency to co-opt the client—that is, to make him a little less 
unhappy the louder he complains. On top of that, the broad delegation re¬ 
verses the burden of initiative and creativity, the burden of proof that a rule is 
needed. If the client insists on making a federal case out of his minor scrape, 
he must be prepared to provide the counsel and the energy to start a rule-ma - 
ing process himself. This means that the individual must stop his private en¬ 
deavors and for a while become a creative political actor. Most behavioral 
research agrees that this is an unlikely exchange of roles. 

Case 1 is an only slightly fictionalized dialogue. It is the first of four cases of 
the consequences of policy without law. 

Wages and Hours Regional: Mr. Employer, we find that you owe your ten employees a 
total of $10,000 in back wages, plus fines, for having them take telephone messages 
while having lunch on the premises. 

Employer- I object. You interrogated my employees without my knowledge, and did 
not interrogate me at all. And, besides, where do you get off saying my boys were on 
call” becanse they heard the phone ring? Talk to my lawyer. 
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could have taken place in one long-distance call or in half a 

. “c! over many weeks. However, the demoralizing part is 

'the ifke I? was h parable depends little on 

the like It was hardly even a question of being caught. The em- 

sweatshop operator. Perhaps he even agrees wdh the purpi 
nnd Regional s case, and he in any event demurred on the foots 
-sappoin ment, and distrust would arise in such a ease becaile ffie 
pears gutless. Its effort to avoid enunciating a rule Ty brratLnal 
ibihty, but to most intelligent people directly involved in such a 

"" 

a real case on a much higher level. It involves the history of the 
(fommerce Commission from 1920, when it received general 
Imnimum rates, first over the railroads and later over motor trans- 
From that moment on, the ICC fell into a bargaining relafion 
rucking companies that produced most of the deleterious effects 
r y Identified by ICC critics. It was after 1920 that Z lCC fvel- 
y principle to which it has held consistently, and that is the prin- 
ammg on each decision; each case involving reasonable rates had 
d on Its own merits in light of the facts oUecord in the case ’ 

fenL ?> Thl°cfm'' ■‘""r T* 

lirations Oft has been on all sides of its own rules 

luations. Often, for example, it has operated as though its govern 
e maximization of profits for the transportation system as a whole 
Lay be fortunate that this was never fully articulated, becautte 

ssary for a carrier to gam or maintain a fair share, despite the 
lower rate would still have been remunerative t^ tJZZ 
Lting the market. Fan share itself sounds like a rule too and the 

ep the Piilm.* happy. Bet it rarely leorh that way sin^ply 

^ .^detail in Fnendly, The Federal Administrat.re Agences, Chapter 6. 
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olates another rule long assumed, at least m jj^e oiigi, 

dated by anyone; it has been applied, but never consisten y. 
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Thoslrt of oMion i. no. Booibk. onl, ta. I. is 

"S to Sblo o. wlllioB to work b, snccoowo "PP”'”” tta 

Thus after twenty years of presumed experience, Congres . . j 

sx“sl'»..r;rr3^^ 

sions “without reference to any . . . genera ] 

S: w * t?. :x whin .< ..1.k,k.i, 


review. 

34. See below, this 
C. Davis. 


chapter and Chapter 11, especially the discussion 


of the work of Kenneth 




LIBERAL JURISPRUDENCE 


111 


Transportation Act of 1958 gave back to the commission with one hand the 
ambiguities it had tried to remove with the other Decision-oriented 
bargaining is noncumulative experience. Since 1920 in the transportation in¬ 
dustry this has meant that Congress benefits not from fifty years’ experience 
but from one year’s experience fifty times. 

Case 3 leveals the same tendency in other fields by comparing the histories 
of the Feceral Trade Commission and the National Labor Relations Board. 
The immtmse grant of undefined discretion in the two organic acts of the 
FTC—th€ Federal Trade Commission Act of 1914 and the Clayton Act of 
1914—dictated immediate involvement of the new commission with each 
client in c ecision-oriented bargaining. The FTC was given power to make 
lists of unfair practices, which it proceeded to do in regular consultation with 
industries in industrial conferences. Thus from the very beginning tHe FTC 
developed an intimacy with trade associations and their codes of fair competi¬ 
tion that was to become the practice and precedent for NRA corporatism dur¬ 
ing the New Deal, as well as the apple of Herbert Hoover’s eye.^^ 

The weakness of FTC law and practice in the antitrust field led to the rise of 
the still n ore undefined and corporativistic consent-decree method in the 
Departme it of Justice Antitrust Division. The consent decree is the name 
given to individual bargains on monopoly and restraint-of-trade issues; it is 
made on promise that no prosecution on the same alleged infractions wall take 
place at a later time.^^ In the FTC itself, discretion led to weakness, and 
weakness led to the adoption of, essentially, a policy of no policy. 

As a consequence, Congress has had neither experience nor doctrine to 
guide it. Congress’s first FTC action after 1914 came twenty-four years later, 
with the Robinson-Patman Act of 1938. But two things are most peculiar 
about it. First, it was merely an amendment to Section 2 of the Clayton Act 
and did not touch other aspects of the organic law' at all. Second, the Rob- 
inson-Patrian Law, both in letter and in spirit, tended to forbid competitive 
practices tither than restraints on trade. It is fantastic that nothing in the 
twenty-foL r-year history of FTC cast any particularly inconsistent light upon 

35. Friencly, p. 140. See especially Friendly's sources, in notes 86-101. 

36. See H cover's opinions quoted in Chapters 3 and 4, below, and at greater length in Grant 
McConnell, The Decline of Agrarian Democracy (Berkeley: University of California Pre^, 1953); 
and in McConnell, Private Power and American Democracy (New York: Knopf, 1966). 

57. See Jafe, Administrative Law, pp. 59 ff., and citations. Incentive to enter consent-decree 
bargaining is sweetened by court-backed protection against triple damage suits by injured parties. 
The “consert decree amounts to an innoculation against a number of legal difficulties." See 
William D. Rogers, “Is It Trust Busting or Window Dressing?” Reporter, November I, 1956, p. 

38. See Robert Bork and Ward S. Bowman, “The Crisis in Antitrust,” reprinted in Randall B. 
Ripley, ed.. Public Policies and Their Politics (New York: Norton, 1965), pp. 90 ff. Even the 
more positive Corwin Edwards cannot deny that under Robinson-Patman a very large proportion 
of FTC pros( cutions involves small firms and that in general the act has had “no uniform effect of 
raising or lov'ering prices” (The Price Discrimination Law [Washington, D.C.: The Brookings In¬ 
stitution, 19 >9], Chapter 4). 
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what Robinson and Patman were trying to do in 1938. Moreover, since 1938 
there has still been nothing remotely resembling a full-scale reconsideration 
of FTC legislation, despite barrages of criticism from all sides. An important 
antimerger amendment to Section 7, plus a vain effort to change basing- 
points practices in 1948-50, constitute the sum total of congressional effort.^® 

Law in the National Labor Relations Board has had quite a different his¬ 
tory. From the beginning of collective bargaining/fair labor practices legisla¬ 
tion in Section 7 of the National Industrial Recovery Act of 1933, through the 
National Labor Relations Act to Taft-Hartley and Landrum-Griffin, labor law 
has contained clearer standards of implementation. Although the NLRB was 
explicitly set up as an adjudicatory body to deal with the merits of individual 
cases—and although NLRB must certainly be guilty of its share of abuses— 
labor law has always been more heavily weighted toward rule-oriented 
bargaining. Its history is as a consequence superior to that of the FTC or ICC. 
There has been far more omnibus legislation and review in thirty years of the 
NLRB than in the entire fifty-five-year history of the FTC or forty-seven-year 
history of the ICC under its minimum-rate-making powers. And the end is 
not in sight. 

Case 4 is of a different order. It has to do with the important hypothesis in 
the literature on the political process that there is a natural, secular decline in 
concern for law among administrative agencies and that, parallel to this, 
agencies ultimately become captured by their clienteles."^® The analysis here 
suggests that age and nature have almost nothing to do with the decay of legal 
integrity, or, as the pluralist might put it, with the development of whirlpools 
or communities of interest or equilibrium. To Bernstein the maturity, that is, 
the onset of decline, of the ICC dates from 1920;^^^ but that happens to be the 
year when the legal integrity of the agency was all but destroyed in a single 
stroke by the grant of minimum-rate-making powers, a factor Bernstein does 
not even mention. Rather, he pictures ICC decline as a long and natural pro¬ 
cess in which original support groups run out of steam, hostile groups make 
their peace, and the agency makes all this possible by learning how to espouse 
the business interest in the interest of peace, friendship, and equilibrium. In 
an earlier study Huntington speaks of "gradual withering away'’ and ""maras¬ 
mus" as though regulatory agencies were animal organisms. But in truth the 

59. To push the point still further, basing-points policy got a full airing during that period pre¬ 
cisely because FTC doctrine against the practice was known and rather consistently applied. For 
another example see Bork and Bowman, pp. 91—93, where they compare consequences of one 
antitrust provision with legal integrity to the more typical laws on price fixing and mergers, which 
have no legal integrity. 

40. See Marver Bernstein, Regulating Business by Independent Commission {Princeton; 
Princeton University Press, 1955), Chapter 3; and Samuel P. Huntington, “The Marasmus of the 
ICC: The Commission, the Railroads, and the Public Interest," Yale Law Journal (April 1952). 
See also Harmon Ziegler, Interest Groups in American Society (Englewood Cliffs: Prentice-Hall, 
1964), pp. 119-20, for an example of standard textbook treatment of this hypothesis. 

41. Bernstein, p. 90. 
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agency operating under a statute. Again it is as though the statute 
;vant political datum. The cases above, as is true of the entire 
of this book, militate against such notions of natural political ten- 
ifte s critique of the pluralist thesis seems much more supportable 
s a suitable summary: “Much of what the agencies do is the expec- 
:equence of their broad and ill-defined regulatory power. 
ilarkable that the liberal leadership of the 1930s and 1960s could not 
- nown cases such as these the highly probable consequences of 
1 using government. The fact is they did not, and they went on to 
™eh in this manner, a national presence in virtually all aspects of 


Were ther| 
1969 woul 
usually pa 
tisan Demi 
state s righij 
the agricLi 
terests. But! 
duct of corp 
the RepubI 
Howeverl 
ebration oft 
become a 
James Milli 
scope and p| 
they report 
ter more th 
tions grew 
Federal 
pages. By 
billion for fd 
cost, becaus] 
and corpora 


b^ 


Jafc 


42. Louis 
vard Law Revie\ 

43. William 
(Spring 1977), 


R^ulation in the 1970 s: 

The Sky Is No Longer the Limit 


ever to be a change in the direction of historical development, 
- have been the time for it. The Nixon Administration was un- 
itisan; and partisan Republicans felt they differed most from par- 
' in precisely such matters as government intervention and 
|s. Republicans, as was documented in Chapter 4, could embrace 
ure subsidies and the varieties of indulgences to all economic in- 
the regulatory arena is quite another matter. Controlling the con- 
•orations and the private affairs of individuals hit at the very core of 
lean concept of liberty. 

the Republicans did not pick up their option after 1969. The cel- 
federal government activism in the 1960s seemed virtuillly to 
binge m the 1970s. In a 1977 review article, William Lilley and 
ler document exhaustively for 197(V75 a “quiet explosion in the 
ervasiveness of federal regulation. ”« During that six-year period 
I hat the number of pages published annually in the Federal Regis- 
rjn tripled and the number of pages in the Code of Federal Kegula- 
y 33 percent. To put that on a more work-a-day basis, in 1936 the 
isfer had a total of 2,400 pages. By 1970 it contained 20,000 
76 it contained 60,000 pages. Moreover, the total budget of $4-7 
deral government regulatory activities is no indication of the true 
e it does not reflect the costs of regulation borne by individuals 
aons in the economy. For example, the Environmental Protec- 


y: A Reevaluation,” Har- 

alky and James C. Miller, “The New ‘Social Regulation,’ ” The Public Interest 
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tion Agency will, by 1984, cost $40 billion to implement. OSHA could cost 
as much as $18.5 billion, assuming that its most serious proposals are adopted 
and implemented. These are indeed remarkable figures and ought to be un¬ 
settling even to those who feel that the social benefits of regulation far exceed 
the costs. But regardless of increased federal regulation, and regardless of the 
growing concern for the quality and quantity of federal regulatory activities 
the binge in new regulatory programs continued throughout the eight years o 
Republican control of the White House. Items could be added or subtracted 
from Table 5.2, depending upon one’s definition of regulatmn; but no ainount 
of quibbling over the items in the table would alter the impression of con¬ 
tinued efforts by the federal government to keep itself involved in every noo 

and cranny of American society. 

Two very reasonable responses to these data should be identified and eva¬ 
luated First Republicans as well as many Democrats will insist that Republi¬ 
cans, especially in the 1970s, were far more concerned with sociocultural 
issues and were far more eager to intervene in questions of local law and order 
than in issues involving the economy. A second argument would demur on 
the question of continuity and then would argue that this was imposed upon 
Republicans by a Congress dominated by Democrats. 

As to the first argument, I seriously question whether Nixon was all that 
much more committed than Johnson or Kennedy to law and order, to a na¬ 
tional police force, or to social rather than economic interventions. It is true 
that Nixon had that reputation, and it is also true that his own personal record 
during the 1940s and 1950s marked him as a strong interventionist on matters 
of individual beliefs and values. However, it would have been very dithcu t 
for the Nixon Administration to go much further than the Democrats had a- 
ready gone by the end of 1968. It was the Democrats who formulated and 
enacted the Safe Streets and Crime Control Act of 1967 and the Crime Con¬ 
trol Act of 1968. These were the programs that made millions of dollars avail¬ 
able to local law-enforcement agencies to beef up their police forces, to mo - 
ernize their equipment, and to institute crime-prevention programs in schools 
and related local institutions. Indeed, it is true the Republicans would have 
gone further; but this is only a matter of degree. The Democrats also instituted 
most of the conspiracy trials against the leaders of dissenting movements in 
the 1960s. The Democrats are responsible for putting thousands ot peop e 
under illegal surveillance. Democrats going back as far as Attorney General 
Robert Kennedy were responsible for drafting legislation that would legalize 
electronic surveillance under a variety of conditions. And in the 3 A years be¬ 
tween August 1965 and December 31, 1968, there were 179 federal interven¬ 
tions using 184,133 federal troops, to combat racial disorders and civil rights 
demonstrations, menacing strikes, neighborhood riots, student rnarches, an 
the like."'' It could be argued, of course, that this shoddy record was force 

44. For accounts of efforts by Democratic Republican administrations to produce a 
tional police force, see Victor Navasky, Kennedy ImUce (New York: Atheneum, 1971), and 






TABLE 5.2 

Federal Regulatory Laws and Programs Enagted singe 1970 
1,ted title of statute 


196^70 


Child Protection and Toy Safety Act 
Clear Air Amendments 
Egg Products Inspection Act 
Economic Stabilization Act 
Fair Credit Reporting Act 
Occupational Safety and Health Act 
Poison Prevention Packaging Act 
Securities Investor Protection Act 


1971 


Economic Stabilization Act Amendments 
Federal Boat Safety Act 
Lead-Based Paint Elimination Act 
Wholesome Fish and Fisheries Act 


1972 


Consumer Product Safety Act 

Equal Employment Opportunity Act 

Federal Election Campaign Act 

Federal Environmental Pesticide Control Act 

Federal Water Pollution Control Act Amendments 

Motor Vehicle Information and Cost Savings Act 


Noise Control Act 

Ports and Waterways Safety Act 


1973 


Agriculture and Consumer Protection Act 
Economic Stabilization Act Amendments 
Emergency Petroleum Allocation Act 
Flood Disaster Protection Act 


19H 


H75 

H76 


Atomic Energy Act 

Commodity Futures Trading Commission Act 
Consumer Product Warranties/FTL Improvement Act 
Council on Wage and Price Stability Act 
Employee Retirement Income Security Act 
Federal Energy Administration Act 
Hazardous Materials Transportation Act 
Housing and Community Development Act 
Pension Reform Act 
Privacy Act 

Safe Drinking Water Act 

Energy Policy and Conservation Act 
Equal Credit Opportunity Act 

Consumer Leasing Act 
Medical Device Safety Act 
Toxic Substances Control Act 
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upon the Democrats during very stormy years, while Republicans like Rich¬ 
ard Nixon actually advocate these kinds of policies. But I think a line of 
argument more consistent with all the years and administrations is that both 
political parties have been contributing to a new and positive national state 
and that each Administration has been drawn into doing whatever seems nec¬ 
essary in order to cope with that positive national state. The fact of the matter 
is that federal troops and federal regulators are drawn into local matters once 
the federal government becomes a party to more and more local transactions. 
That is inherent in the notion of establishing a national pvesence. Intervention 
is built into the logic of the situation. It is expected. 

The second objection to the argument that Republicans merely continued 
the Democratic patterns is really more important to deal with because it is 
quite undeniably true that a strongly Democratic Congress often imposed its 
will on the Republican Administration. Few of the regulatory laws identified 
in the table were distinctive parts of President Nixon's program; and the most 
important enactment wage and price controls—was passed despite President 
Nixon s grumbling that such authority was not needed and that he would not 
use it if it were handed over to him. Nonetheless, the Republicans did more 
than merely accept the domination of the Democrats during this period. 
There is ample evidence to support the argument that the continued expan¬ 
sion of the regulatory authority of the federal government is the direct conse¬ 
quence of a modern liberal state that had come to be accepted as much by 
Republicans as by Democrats. Democrats may stress the social benefits of reg¬ 
ulation while Republicans may worry more about the costs. Criticisms from 
Democrats may focus upon improved efficiency of regulation while criticisms 
from Republicans may stress a shift in the burden of regulation. But as far as 
can be determined by their behavior, Republicans have become just as much 
as the Democrats committed to the contemporary liberal state and to the prin¬ 
ciples of liberal jurisprudence. 


UNIVERSAL PROTECTION OF WORKERS AND CONSUMERS 

OSHA and the Consumer Products Safety Commission (CPSC) are prime 
examples of the continuation and reinforcement of 1960s liberalism applied 
to public policy. OSHA was the first national effort to deal with all industry. 
And it was quite patently an effort by the federal government to take this vital 
function almost entirely away from the states.'*^ CPSC was a consolidation of 

Edward Jay Epstein, Agency of Fear (New York: Putnam, 1977). For an elaborate documentation 
of the involvement of federal troops in local disorders, see Adam Yarmolinsky, The Military Es¬ 
tablishment (New York; Harper & Row, 1971), p. 154 and passim. 

45. States receive only 50 percent federal assistance if they run their own programs of occupa¬ 
tional safety and health, but are relieved of 100 percent of the burdens if they leave the job to 
OSHA. Of fifty-six jurisdictions entitled to submit plans to OSHA for federal support, only 
twenty-two have such plans, and the expectation is that the number will decline still further. For 
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:isting consumer-protection activities, but went far beyond the scope 
hng federal law by attempting to cover virtually all sources of con- 
from the purchase and use of commodities. In scope, jurisdiction 
ise, these two pieces of legislation are open-ended, abstract, and 
beyond anything included in Table 5.1. The legislation creating 
wers every employer in the country (except public agencies) and 
povide a safe environment for employment by obliging the new 
set standards the observance of which would produce the desired 
^irs. CPSC legislation seeks also to provide the safe environment for 
ers by having that agency set standards whose observance will 
an environment. 

ler piece of public policy did Congress attempt by law to identify a 
•ific evil that the regulatory agency was to seek to minimize Or elim- 
leither case did the statute attempt to identify a single cause of ac- 
lit which aggrieved employees or consumers would have an easier day 
Quite to the contrary, OSHA and CPSC laws provided only an 
of sentiments for the desired end result. The OSHA legislation 
purpose “to assure so far as is possible every working man and 
the nation safe and healthful working conditions and to preserve 
lources” (Section 2B). The CPSC Act is, if possible, even more 
universal, m that it ordains the commission to reduce unreason- 
injury from use of household products but does not identify a 
does not suggest what might be a reasonable undertaking of that 
definitely does not suggest how to make such risks reasonable. In- 
hbth of these instances. Congress provided that the agency could set 
of behavior, respectively, for employers and for the producers of 
sroducts. Congress provided no standards whatsoever for employers 
^rs, nor did Congress provide any standards for the conduct of these 
ory agencies. All Congress did was to assume that the agencies in 
Aiisdom would be able to provide such standards, 
indeed, were these standards to come from? The law is fairly ex- 
th instances, and both instances provide almost pristine examples 
■group-liberal resolutions of the problem of balancing power and in- 
Hst policy choice. Under OSHA, a .standard is defined as any prac- 
lod thought by the secretary of Labor or the agency to be appropri- 
de safe and healthful employment. There are two routes to such 
[ he first is a standard for a given industry or sector of the economy 
veloped within the department itself on the basis of work with an 


:Of the largest industrial states—New Jersey, New York, Illinois, and Wisconsin— 
themselves from state occupational safety regulatoiy programs despite the fact that 
rally approved plans. See Nina W. Cornell et ah, “Safety RegulaLn," in Henry 

WIes Schultze, eds., Seffmg National Priorities: The Next 10 Years (Washingtoi7 
lohings Institution, 1976), Chaptei II. ivvasnington, 
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advisory committee appointed by the secretary consisting of fifteen members 
including one or more drawn from HEW and the rest from experienced and 
qualified representatives of employers and employees, as well as one or rnore 
representatives of health and safety agencies of the states. The 
such industry standards, and the route most frequently 's the adop¬ 

tion of what the law calls a “national consensus standard which is den"™ in 
the law to mean any occupational safety standard that has already been 
adopted and promulgated by a “nationally recognized standards-producmg or- 
ganization under procedures where it can be determine ^ ^ ^ 
persons interested and affected by the scope or provisions *e f 
Lched substantial agreement on its adoption” (Section 3(9)). The result 
basically has been that OSHA adopts the criteria of industrial safety prevailing 
in a given trade association at the time. These consensus standards are so 
closely tied to trade association standards that some manufacturing concerns 
have found themselves in a bind, because trade association practices change 
faster than the OSHA bureaucracy can keep up with.*" These so-called con¬ 
sensus standards would appear to be indistinguishable from the practices 
under the old NRA codes that were declared unconstitutional in the l^VSUs. 
The difference is that in the 1970s they are not merely constitutional; there is 
so little suspicion as to their constitutionality that there is no particular urge o 

take these issues to court. ^ \ . a 

Regulation under CPSC is an example of a different, though related ex¬ 
treme. Rather than look to industry to find existing industry standards to 
embrace CPSC keeps its own counsel, not by adopting its own standards and 
regulations that can be expected to apply to a broad class of consumer items 
for a certain period of time, but by not making any advance rulings at all. It 
takes each case on its merits and moves toward consumer items and towar 
regulation of those items with a vigor that is matched only by its unpredic¬ 
tability. It can ban a product altogether. It can issue standards that regulate 
the design of a product. It can respond to consumer complaints about individ¬ 
ual products, or it can take initiatives and pursue one consumer item or a 
broad category of consumer items; and it can do so by specific identification ot 
an item as a risk or by a more general standard of the degree of riskiness of the 
product or products. It may, or it may not, take into account alternative ways 
of dealing with the riskiness of a product. In brief, the agency began with an 
almost unlimited mandate from Congress, and it can go on avoiding limits on 
itself by the simple expedient of not issuing rules of general legislative con¬ 
tent. It can stick to specifications. This agency is an example of pure adminis- 
trative power. 

46. Cornell et al, p. 495, See also lames Anderson, Public Policy-Making (New York: 
''Tv^.^Xhis Ueatment is guided by Steven Kelman, “Regulation by the 

the Consumer Product Safety Commission,” The Public Interest (Summer 1974), pp. 83-lUZ. 
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s and the administrators seem to be perfectly well aware of the basic 
of what they are doing with CPSC. Having created a monster of 
ted administrative power, Congress then turned around and 
agency broad discretion to subsidize persons who would come in 
or consumers in opposition to agency decisions. These people were 
ors and were expected to be professional standard developers from 
sector. In 1976 Congress added still another provision to the 
authorizing the courts to award to plaintiffs the costs of tlie suit, 
^ttorney fees and the fees of expert witnesses, in order “to enable in- 
sons who have rights under the CPSC to indicate those rights. 
[was also not enough assurance that CPSC would have any claim to 
a move was already afloat at that time to create a Consumer Pro¬ 
tection Agency that would perhaps more effectively speak for aggrieved per¬ 
sons. But 10 amount of after-the-fact tinkering with administrative or clien¬ 
tele arrangements will counterbalance the unhappy tendencies set in train by 
any piece af regulation as badly drafted as CPSC.^® 

Betweer the OSHA method of embracing current industrial standards and 
the CPSC method of arbitrarily pouncing without any administrative guide¬ 
lines at all, it would be extremely difficult to choose a good method of ad¬ 
ministrative regulation. But why choose either? How many abuses of contem¬ 
porary government do we need before we look beyond the practiees to the 
basis of th(; liberal state itself? And the need for this is all the more pressing if 
Republican administrations embrace that same liberal state. 


h President Nixon did cooperate with Congress in the drafting and 
mc^;^of the new and vast OSHA and CPSC regulatory programs, 
.|)proaches and preferences can be seen more directly through the 
ntal Protection Agency actions and through wage-price controls, 
established in 1970 by executive orders issued by President Nixon, 
tiese actions President Nixon sought to consolidate several major 
i a single agency. EPA was then to do its job in a manner already 
by OSHA and CPSC—by “setting standards consistent with na- 
^ronmental goals.’' In other words, “EPA would be charged with 


48. Sectior 7(D)(2). 

49. Consumer Products Safety Commission Improvements Act of 1976, section 10; House 
Report no. 1022, 94th Congress, 2d Session, 1976 (Con/erence Report accompanying Consumer 
Products Safey Commission Improvements Act of 1976). 

50. ^ For relevant and generally reinforcing evaluations of CPSC, see Lilley and Miller, ‘The 
New Social Regulation,' " and Federal Regulation and Regulatory Reform, Report by the Sub¬ 
committee or Oversight and Investigation of the Committee on Interstate and Foreign Com¬ 
merce, Hous( of Representatives (Washington, D.C.: U.S. Government Printing Office, Octo¬ 
ber 1976). 
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protecting the environment by abating pollution/'^^ Nixon's concept of the 
agency was typical of the liberal approach. EPA would ‘"monitor the condi¬ 
tion of the environment/' "‘establish quantitative environmental base lines/' 
and then “set and enforce standards for air and water quality and for individ¬ 
ual pollutants. To do this, EPA would take guidance from itself but could 
also encourage broader participation “through periodic meetings with those 
organizations and individuals interested in that regulatory package. 

The whole universe is covered by the EPA's jurisdiction. Since pollution 
can come from anywhere, we must naturally equip our agency with power to 
cover anything and everything. How can anyone be against clean air or water? 
And let us, indeed, have it by 1976; and if not, then by 1986; if not by then, at 
least let there be satisfaction that authority was exercised on behalf of the peo¬ 
ple. It is as though there were a trade-off between pollution and the number of 
regulations concerning pollution. Congress knew nothing in the beginning 
and admitted it by mandating clean air and water to administrators to pursue 
entirely as they saw fit. And neither Congress nor the president has reviewed 
the substance of the thousands of standards and regulations emanating from 
EPA in order to determine whether there is any relation at all among these 
regulations or between them and the original legislative enactments. It seems 
that Nixon's main preoccupation was to be sure that he had a hand in envi¬ 
ronmental protection regulation, not that he wanted to restrain or to regular¬ 
ize it, or to make it more explicit, or to impose upon it the sense of justice that 
a strict constructionist might have had. Our experience with the Democrats 
of the 1960s, including the Democratic-dominated Congress, would have 
led us to expect little more from them. But the important point here is that the 
Republican administration did nothing different. 


WAGE AND PRICE CONTROLS: THE ESSENCE OF NIXON 

The Republican approach to wage and price controls provides still more 
telling evidence of continuity from Democrats to Republicans in the concept 
and use of national authority. Too much can be made of the fact that Presi¬ 
dent Nixon did not support the enactment of wage and price controls in 1970. 
Very shortly after Congress enacted the Economic Stabilization Act of 1970, 
recession and inflation, very much the legacy of Vietnam, joined hands in an 
unholy matrimony that seems to have convinced President Nixon, using the 
1970 authority, to inaugurate a program of economic regulation unparalleled 

51. From the full text of President Nixon’s Environmental Reorganization Plan of July 9, 
J970, reprinted from the Government Printing Office in Congressional Quarterly Almanac 
(1970), pp. 119a-120a. 

52. Ibid, p. 119a. 

53. Testimony of Russell E. Train, administrator, EPA, Hearings before the Subcommittee on 
Oversight and Investigations on Interstate and Foreign Commerce, House of Representatives 
(Washington, D.C.; U.S. Government Printing Office, 1976), vol. 5, p. 27. 
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States history, except in periods of total war. As Democrats joined 
"" in disillusionment with the Keynesian faith in the ability of fiscal 
y policies to maintain a balance between employment and infla- 
^ixon Administration found itself joining the conclusion of the ma- 
‘ .ongress that a regulatory approach was the only answer. And since 
see, Nixon accepted the administrative arrangements implicit in 
g legislation, and since Nixon a year later requested continuation 
ision of the 1970 authority, it is possible to view the entire program 

[nuing one, spanning the two parties and the two administrations of 
'-11 period. 

first at the enabling legislation itself It is the most extreme ex- 
of government power among the interest-group-liberal cases. Yet 


I ook 
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ent IS authorized to issue such orders and regulations as he may deem ap- 
. stab, ize prices, rents, wages and salaries. . . . Such orders and regulations 
e tor the making of such admstments as may be necessary to prevent gross 
[Section 202] The President may delegate the performance of any func- 
this title to such officers, departments, and agencies of the United States as 
appropriate [Section 203]. 

labhng legislation Congress granted unconditionally to the president 
>. ity to write the actual laws controlling all prices, wages, and other 
mg business or making a living. (Control over interest rates and div- 
; added, at Nixon’s request, in 1971.) This extended presidential ju- 
lo all segments of the economy—to more than ten million busi- 
, ranging from General Motors to the corner market, to all 
from the AFL-CIO to the unorganized children working for Mc- 
But the act goes beyond this unconditional grant of authority to 
jon inflation; the act also grants the president the authority to dis¬ 
ruptions to any rules and regulations he ultimately promulgates, 
day of course subdelegate any or all of this to any agency of his 

bhoices in virtually all matters dealing with the concept and imple- 
pt this authority were the same as the various choices made by the 
t leadership during the 1960s. Nixon delegated primary adminis- 
ibnsibility to a Cost of Living Council, which in effect was a domes- 
pf the National Security Council.-’^' The council was re,sponsible 
hng those sectors of the economy to be subject to price control and 
ing units by size (an important distinction, since only the largest 


.St of Living Council was composed of the secretaries of Treasury (chairman) Agri- 

'mnm- chairman of the 

. momic Ad visors, the director of the Office of Emergency Preparedness the special 
1 president for consumer affairs, and “such others as the President may, from^time 
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firms had to obtain prior approval for price adjustments). But s^n.ficant 

price and wage decisions were made by the Price Commission ^ 

Board Finally, the enforcement responsibility was handed over to 
nal Revenue &rviee-which, in 1971, had approximate y three thousand 
agents to police, in addition to their other duties, ten million enterpn^es. 

The seven-member Price Commission, although composed entire y 
public members, was in fact composed largely of members 
Lsiness experience. More to the point was its approach. The Pnce Commis¬ 
sion set general price ceilings, with specific ceilings for each of the basic sec¬ 
tors of the economy-trade, manufacturing and services public utilities en 
tal units, and health services-based on the more general decision to stabilize 
inflation at a rate of 2.5 percent by the end of 1972. Cedings -- se on he 

basis of estimated industry-wide trends in productivity applied each firm 
however, in their applications for price adjustments (these would be cafled 
variances in local zoning), individual firms were permitted by 
own estimates. This was an open invitation to bargain with eommissio 
The consensus among expert observers appears to be that the '"Aat on rate 
did drop during the regulatory phase of Nixon’s program ( Phase II ). H 
ever three things are not part ofthat consensus: (I) whether prices would have 
Itabilized without controls; (2) whether the control period would e fonowed 
by a spiral of increases frustrated during the control period; and (3) whether 
tL average reduction of the rate of inflation during 1971-72 masked a large 
number of special exceptions rationalized as adjustments. The first two points 
of contention are likely to remain forever hypothetical, however some data 
from the Pay Board can be brought to bear upon the third 

The Pay Board was undoubtedly the most important part of *e Nixon pro¬ 
gram because of the theory shared with Republicans by DeTcrats tha 

the basic problem was one of imposing some restraint upon big labor and 
ability to push up wages despite the downward competitive 
labor during a recession. Consequently the executive order provided for a Pay 
Board composed of fifteen members, five of whom were to be pu ® J 
with five “labor representatives” and five “business f 
references were made to labor and business representation as^though these 
were organized and duly constituted functional communities. 

The consequences were inherent m the interest-group f 
unfolded as though they had been intended as a matter of PO '=7, . ^ 

lems of control and legitimacy had given us the tripartite board. The tripa 
board made policy as any tripartite board would be expected to make policy. 

boari included one representative each from labor and business; the rest were public. 
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set wage ceilings rigidly and rather impressively in line with the goal of 5.5 
percent mnual rate of inflation. Moreover, contemporaneous evaluations 

end to cmfirm the administration’s claim that the wage controls were on the 
average effective.” Nonetheless, tliere was lurking doubt whether the board 
was equipped to enforce its own rules.Behind those averages was a clear 
pattern of favoritism in the exceptions the board granted to the 5.5 percent 
ceiling. , he pattern of favoritism was toward big unions and toward the non- 
competit ve, oligopolistic sectors of the economy. Aerospace Workers got 8 
percent, down from a requested 12 percent, while Longshoremen asked for 20 
percent ahd got 14 percent. United Transportation Workers got 10 percent of 
their 11 percent request. Organized miners got 12.9 percent increases, count¬ 
ing 19/2 agreements plus the honoring of increases due in 1972 from earlier 
contracts. 

These examples are all the more significant because most big, multiyear 
contracts had been signed in 197(^71, the highest contract increases had 
been imp emented at that time, and 1972 was primarily a year for deferred 
increases--whose averages were around 6.1 percent. This, plus the fact that 
some sectors of the economy came m with wage hikes below the ceiling and 
well belo| the average, helped produce the favorable overall figure for Pay 
Board effdctiveness. The walkout of four of labor’s Pay Board representatives 
came aftej most important concessions had been made. In at least fifteen 
cases the 1 ay Board granted increases exceeding 8 percent, and all but one in¬ 
volved a njaior union. And the walkout did not necessarily change the pattern 
o dispensations. Nearly two months after labor’s advance to the rear. Gulf 
and East (..oast Longshoremen picked up exceptions of 9.8 to 12 percent 

Corporate interests on the Cost of Living Council, on the Price Cornmi.s- 
sion, on the Pay Board, and in the economy at large, did not necessarily take 
these concessions lying down. But for at least four reasons there was little if 
any, confrontation. ’ 

1 . Business was not an organized opposition; quite the contrary, each cor- 
poration a id sector was seeking its own concessions. 

2. Since big unions are most often in the noncompetitive oligopolistic sec¬ 
tors out-cf-line wage concessions could more readily be passed along as 
higher prices by the employers-because according to explicit regulations of 
the Price Commission, increased costs (including 1971-72 increases in the 
costs of labor approved by the Pay Board) could be passed through without 
counting again,st cost calculations in relation to the price ceilings. 

k f'Commission could be still more lenient whenever it wished 
by tailing hack on another of its own regulations which provided that firms 

1 1 ^14-b!,';™ I'nt ' to I'b" Conference Board Record {)une 1972) pp 

inT; A p ^ especially pp. 364-65; and Michael Wachter. “The Current Waee Con 

trok An Eval ration of Pha.se II, ” W/iarton Quarterly (Fall 1972) pp 28-32 ^ 

5b. Levy, p 13; Wachter, p, 28. 
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receiving price increases must maintain a profit margin below the average of 
the highest two out of three fiscal years prior to the program. Since wage hikes 
pulled down profit margins, substantial price increases did not appear to be 
out-of-line with the Price Commission’s ceilings. 

4. Finally, the Price Commission allowed firms to use their own estimates 
of productivity improvement and anticipated sales in their requests for above- 
ceiling increases. Both of these concepts— productivity and anticipated 
sales—are capable of almost infinite manipulation, especially when it is in the 
interest of the calculator to do so. And the advantage goes to the larger firms 
because they have the staff to work up the credible data. 


Liberal Jurisprudence in the 1970s: 
The End of the Rule of Law 


These case histories involving the presence or absence of standards in legisla¬ 
tive delegations and rules in administrative practice overwhelmingly support 
the simple proposition that law begets law. Agencies that begin in a context o 
statutes that associate guidance with power are agencies that begin with legal 
integrity and have histories of greater legal integrity. Agencies that begin with 
little or no legal integrity are very unlikely to develop any along the way. 

An attack on the practice of delegation turns out actually to be a hopetul 
view. If the rise of delegation and the decline of law were the mere result o 
technical complexity it would be an irreversible process because technica 
complexity is the law of modernity. However, this review suggests that the real 
problem is one of abstraction rather than one of complexity.” It is from ab¬ 
straction that uncontrolled discretion flows. Abstraction is reversible, whh t e 
increase of knowledge, but only if the leadership desires to reverse it. This is 
why a change of public values is so essential. 

Liberal jurisprudence persists as the ideological support stmcture or in¬ 
terest-group liberal legislation because it still holds so many of the top legal 
minds in its thrall. The most important of these is Kenneth Culp Davis, 
whose writings through three decades have been carefully studied and widely 
cited. Davis’s argument can be paraphrased as follows: The reason why 
Congress makes policy-without-law and commits full discretiori to adminis¬ 
trative agencies is simply that we had to have each program and no one was 
willing or able to make a clear decision or set any guidelines. Since we must 


59. The case studies reported in this chapter undermine the proposition that complexity is the 
problem. Moreover, examples drawn from labor-management hw (as already suggested) Social- 
Security law (see beiow, cLpter 8), civil-rights law (Chapters 7 and 9), drug-contro 
name hut a few, deal with extremely complex situations; yet, there is a great <kal of legal ntegnfy 
to be found in these areas, and there is strong rule-onented bargaining in between frequent 
legislative phases. 
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programs, and since no one is able to say what the rule of law 
pe must throw ourselves upon the mercy of those given authority; 

do whatever we can to be sure these officials are of good quality 
jere are procedural safeguards against arbitrary use of government 
]o proof is offered, only an assertion that the ‘'objective of requiring 
tion to be accompanied by meaningful statutory standards had to 
have failed, and did fail.”^^ This offers a jurisprudential carte 
poor legislative drafting and at the same time sweeps away all con- 
consequences. 

ine of Congress, the decline of independence among regulatory 
e general decline of law as an instrument of control are all due far 
janything else to changes in the philosophy of law and the prevail- 
toward laws. Admittedly the complexity of modern life forces 
nto vagueness and generality in drafting its statutes. Admittedly the 
!;ssure of social unrest forces Congress and the president into pre- 
Tiulations that make delegation of power inevitable. But to take 
s and effects as natural and good, and then to build the system 
m, is to doom the system to its present slide toward its lowest com- 
r iplishment. A government of statutes without standards may pro- 
ism, but it is a pluralism of privilege and tight access, evidence of 

I m throughout this volume. A government of policies built on legal 
ill not destroy pluralism but will lift pluralism, and political dis- 
he highest levels of political responsibility where decisions on rules 
d to be made. 

s formalist or constitutionalist standpoint, a bad program is worse 
pgram at all. If, from time to time, political pressure or the force of 
ce makes a standardless regulatory program necessary, it will 
petter to admit the necessity than to pronounce it a good thing. If 
jenactment is seen as a necessary evil, there might then be some- 
urge to give it, after a few years’ experience, the standards and 
|the legislators had been unable to give it the first round, 
s not represent so extreme or global a change in point of view, yet 
i|itribute substantially toward revitalization of Congress, toward the 
if not the complete severing, of agency-clientele relations, and 
e modest elevation of the level of political discourse. The effort to 
Especially when it comes as late as in the United States federal sys- 
.|diately attaches a morality to government. When that morality is a 
r the regulatory act, it is bound to have a characteristic influence of 
bn the political process. When the regulation is done permissively 


60. Kenneth Culp Davis, “A New Approach to Delegation,” University of Chicago Law 
Review (Sun mer 1969), pp. 713-25; and Davis, Discretionary Justice: A Preliminary Inquiry 
(Baton Roug;: Lxiuisiana State University Press, 1969). 

61. Davis, “A New Approach to Delegation,” p. 719. 
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and in the deliberate absence of the morality implied in the very use of coer- 
eive language, the result ean only be expected to be demoralizing, to the cli¬ 
entele, the ageney, and the law itself. The group process is dynamic and 
cumulative when groups have an institutional strueture against which to com¬ 
pete. Without that formal strueture the group process is not truly pluralistic at 
all. It is merely co-optive. And it is ineffeetive. Worse, it converts mere inef¬ 
fectiveness into illegitimaey. 

Liberal sentiments remain, and, indeed, they may be the best sentiments. 
But the interest-group liberal method is as inappropriate for our time and for 
those sentiments as was the laissez-faire liberal method for 1929. The interest- 
group method was an ideal means of achieving a bit of equity. Its day is done, 
for equity is no longer enough. It has proven itself unequal to the tasks of 
planning and aehieving justiee. A grant of broad powers to administration is 
not a grant of power at all. It is an imposition of impotenee. 

Cases drawn from the 1970s show mainly that neither Congress nor the Ex¬ 
ecutive Branch learned anything significant from the 1960s. Liberal jurispru¬ 
dence—^belief in the goodness of policy-without-law—seems to be as strong as 
ever, despite the growth and expansion of criticism of the way our national 
government is conducted. Unfortunately, that criticism has not turned fully 
enough to the real source of the problem. We are fast being done in by our 
national government, but not by its ineffieiency or its corruption, its size or 
the irresponsibility of its senior offieials. We are being done in by the very ef- 
fieiency and zealousness with which officials pursue the public interest. It is 
not the officials who are corrupt, but their jurisprudence, which seems to 
render them incapable of making right decisions. 




MAKING DEMOCRACY 
SAFE FOR THE WORFD 


On Fighting the Next War 


Modern liberals cannot plan in domestic affairs because of their opposition to 
stating real goals in clear and authoritative language. They cannot plan in 
foreign affairs for almost the opposite reason, for here they seem to set enor¬ 
mously high store upon having rules—or at least programmatic rhetoric. 
However, the two apparently opposite tendencies have a common base. In 
both domestic and foreign politics interest-group liberals display too little trust 
in the formal institutions of democracy. 

Put in it? most elementary textbook fashion, democracies are supposed to 
operate befveen frequent elections through formally constituted institutions 
which are {opposed to possess all the power necessary to carry out their re¬ 
sponsibilities. Modern liberalism has so defined the problem that Congress 
now does iis duty only when it seeks to alienate the power it truly possesses 
and to retail power which inherently it does not and cannot possess. In both 
cases there is only one guarantee, which is that power will not be very effec¬ 
tively used at all. 

Vietnam is simply one, albeit a classic, illustration. Academically it has 
little significance beyond any of the cases to be dealt with here in detail. The 
war contributed to the liberal crisis in the United States. But most assuredly, 
liberal attitudes were instrumental in the escalation of the war to the crisis 
level. Libeials are not saber rattlers. In their revulsion against mere self-in¬ 
terest, man^ in fact turned to a form of pseudoisolationist withdrawal. The 
liberal cont ibution to the war was rather its support of a system of politics that 
is inapprop ’iate for foreign-policy formulation by a major power. During the 
period of America's emergence to world leadership, the public philosophy in¬ 
terfered with the emergence of appropriately mature structures of foreign- 
policy-making and implementation. 

At the er d of World War II Americans were properly impressed with hvo 
facts. We had been opened up, we had become an international power de- 
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spite ourselves. And we had prosecuted the war with incredible efficiency and 
impressively rational integration of strategy, production, and diplomacy. The 
most pressing problem toward the end of the war and afterward was somehow 
to perpetuate the organizational successes of the war in order to use our power 
properly to prosecute the peace. Harnessing an eighteenth-century constitu¬ 
tion and institutions that were perfectly geared to peacetime irresponsibility 
into a force for consistency, continuity, restraint, and understanding—in 
short, for planning on an international scale—involved nearly the reverse of 
Woodrow Wilson’s goal for World War I. We had somehow to make democ¬ 
racy safe for the world. 

Success thus eluded America twice, for making democracy safe for the 
world has not proven altogether possible. Our peacetime efforts have lacked 
the one condition that made our wartime efforts successful. In the peace there 
is no longer the crisis of the war itself. In the United States this made a dif¬ 
ficult task impossible. Crisis constitutes a very special condition in the work¬ 
ings of American foreign policy. Crises are fortunately not everyday occur¬ 
rences; however, a crisis does tend to bring out the very best in Americans. 
Postwar examples of exemplary behavior in crisis include Greek-Turkish aid 
and the Truman Doctrine, the Berlin Airlift, the response to the Korean 
invasion, the Dienbienphu crisis of 1954, the Arab-Israeli intervention of 
1956, the 1962 Cuban missile crisis, the 1967 and 1975 Arab-Israeli wars.^ 
Due to our poorer record in foreign affairs when there are no crises, our 
capacities to deal with crises are consistently underestimated by potential 
enemies. This is a major reason why guerrilla warfare is such an effective anti- 
American weapon. 

Crisis situations are special because they combine intensity of conflict with 
shortage of time. Politically this means a very narrow scope of participation 
and an extremely limited range for bargaining. The public and public-serving 
institutions are far removed. Decisions are made by an elite and are usually 
highly legitimate—if we may measure by the largely ceremonial and affirma¬ 
tive responses crisis decisions tend to receive. 

At first glance these patterns seem to confirm C. Wright Mills’s idea that 
the United States is run by a “power elite” when it comes to making the key 
decisions for the country: “Within the higher circles of the power elite, fac¬ 
tions do exist. But more powerful than these divisions are the internal dis¬ 
cipline and the community of interests that bind the power elite together.”^ 
On further inspection of crisis decisions, it would seem that Mills did not go 

1. I will frequently make value judgments in this chapter. In all instances they will be 
grounded upon the following assumptions: (1) The United States has some vital and legitimate in¬ 
terests abroad. (2) The United States is acting rationally when it pursues these interests, especially 
if the results do not too palpably disturb international equilibrium. (3) Rational foreign policy is 
good foreign policy and irrational foreign policy is bad foreign policy. 

2. C. Wright Mills, The Power Elite (New York: Oxford University Press, 1959), p. 283. 
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far enough, As is well known, Mills defined his power elite to include all 
holders of tie top institutional positions in the military, the Executive Branch 
of the nat onal government, and industry. Inspection of crisis decisions 
suggests thct the real participants comprise an even smaller elite than the so- 
called powLr elite. Even when the crisis offers a small grace period, such as 
was true of Dienbienphu in 1954 and the British withdrawal from Greece in 
1947 , rarelv has more than a small segment of the standard power elite been 
directly involved before the fact. Moreover, it was a very special segment 
whose realty is inconsistent with both the pluralist and the Mills model of the 
distribution of power. Crisis decisions in foreign policy are made by an elite of 
formal offiaholders. 

Rarely is there time to go further. Rarely is there need to go further unless 
the aftermath of the crisis is a longstanding commitment that itself becomes 
unpopular. 

There is in obvious corollary to this first proposition, which is that in times 
of crisis the people who make the decisions are those who were elected and 
appointed ta make those decisions. That is to say, under crisis conditions our 
government has operated pretty much as it was supposed to operate, all 
theories of the informal distribution of power to the contrary notwithstanding. 

There is ilso a normative corollary. Since our record of response to crisis is 
good, then the men in official positions have been acting and are able to act 
rationally, f, when there is no crisis, officials and their policies appear to be 
less rationa , then we must conclude that something is wrong with the struc¬ 
tures and institutions within which they operate. 

After World War II the effort of the United States to face the peace as a 
world leader took the form of great expansion of the instruments of foreign- 
policy form ilation and implementation. New agencies were established, and 
old ones were greatly expanded. However, while there was so vast an expan¬ 
sion of the units there was no creation of a foreign-policy establishment, or as 
Europeans would call it, a foreign ministry. As in domestic government, each 
new foreigr-policy commitment was set up in a new instrumentality, each 
was given separate but inevitably overlapping functions, and each was given a 
grant of legcl independence from the others. Whether instinctively or accord¬ 
ing to the c ictates of ideology, the founders of our international posture in 
peace were ;jroping their way toward the maximization of rule by bargaining. 
From this act about the liberal state emanate most of our foreign-policy 
problems. 

The case;: analyzed below were chosen because they involved the basic in¬ 
struments a id commitments for dealing with noncrisis foreign policy. They 
have a douHe value to the analyst. First, each is a history of decision-making 
through which we can assess the behavior of individuals and the values they 
apply to decisions. That is, each is a study in the political process. Second, 
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each of these basic decisions led to the creation of a program or instrument 
which contributed, for better or worse, to the political process of later deci¬ 
sions, ^ 

Each case tells about the same political story with about the same moral. In 
the liberal state when there is time for planning there is time for disagree¬ 
ment. Since there is nothing in American culture to limit the course of dis¬ 
agreement, disagreement spreads. It spreads among all individuals who have 
the interest and the resources. It ultimately becomes public and involves all of 
the engines and motives of public politics, as well as all of the unpredictability 
of publicly made decisions. This natural tendency in American politics was, 
during the postwar years, exaggerated to dangerous extremes, with conse¬ 
quences dangerous to world order, by leaders who believed in the goodness of 
the liberal state and proceeded to construct the foreign-policy system around 
it. 


Institutions: In Search of an Establishment 

MARSHALL PLAN: HOW TO AVOID AN ESTABLISHMENT 
IN FOREIGN ECONOMIC POLICY 

The story of the opening of America is the story of the Economic Coopera¬ 
tion Act (EGA), or Marshall Plan (European Recovery Plan). Its reputation as 
a proud moment in American history will not be attacked here because its 
economic timeliness and its accomplishments in Europe are not at issue.^ 
Reassessment is necessary in order to idMtify the kind of politics it reflects 
and, after passage, contributed to. 

Almost everything about the structure and operation of EGA reflected the 
effort to impose a bargaining frame of reference upon it. But the most com¬ 
pelling evidence can be found in the placement of the agency itself, for the 
price of our peacetime involvement in world affairs was the creation of a sec¬ 
ond State Department in the EGA. Everything else about it seems to follow 
from that fact. 

The State Department draft of the European Recovery Plan called for an 
administrator ^Vhose every function, especially those involving foreign pol¬ 
icy, would be performed ‘subject to direction and control of the Secretary of 
State.' Ultimate State Department control was something President Harry 

3. For a detailed but quite readable account, see Joseph Jones, The Fifteen Weeks (New York: 
Viking, 1955). 

4. Arthur H. Vandenberg, Jr., The Private Papers of Senator Vandenberg (Boston: Houghton- 
Mifflin, 1952), p. 388. See also President Truman’s message to Congress, December 19, 1947: 
“The Administrator must be subject to the direction of the Secretary of State on decisions and ac¬ 
tions affecting our foreign policy” {State Department Bulletin [December 28, 1947], p. 1,243). 
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jd General George G. Marshall had insisted upon. But Senator Ar- 
nberg, with Gongress behind him, was dissatisfied, even tliough 
ier been aware of the problem of having dual responsibilities in 
jirs.^ 

pship, invented as a harness for Senator Vandenberg, became in- 
by which Gongress might influence the Executive and the overly 
Department. In the act, the administrator was given a fully in- 
jagency and the authority and status of Gabinet rank. Since it 
form to have two secretaries of State, there would just have to be 
iaison'’^ between the administrator and the secretary of Stat^. Op- 
section 105(b) of the Economic Gooperation Act provided that 
itrator and secretary were to keep each other "fully and currently 
matters, including prospective action . . . pertinent to the duties 
’ Somewhat more realistically and very much in point is section 
^hich provided that "if differences of view are not adjusted by con- 
tween administrator and secretary], the matter shall be referred to 
t for final decision.'’ 

been any doubts about the likelihood of such an arrangement 
second State Department, all actions following passage should 
them. Marshall’s choice for administrator was his undersecre- 
Will Glayton. Vandenberg successfully opposed Glayton on the 
t the "overriding Gongressional desire [was] that the ERlP Ad- 
jcome from the outside business world with strong industrial cre- 
not via the State Department. . . . [T]his job as ERP Administra- 
out by itself—as demonstrated in all of the Gongressional 
requiring particularly persuasive economic credentials unrelated 
y.”^ On similar grounds. President Truman’s initial proposal of 
on was also vetoed. Paul Hoffman suited the requirement of busi¬ 
ness experience to a T. 

Hoffman s operational code for EGA was based upon a profoundly political 
decision to be nonpolitical: "I believed that in fighting communism in 
Europe, wejwould lose all our moorings if we adopted the Machiavellian phi¬ 
losophy that the ends justify the means. Therefore I insisted on confining our¬ 
selves to the recovery field. ... I had a strong belief that no pattern imposed 
by a group of planners in Washington could possibly be effective. . . . Com¬ 
ing into this with a business background, I thought that if we in the EGA 
adopted a n|w role—as a kind of investment banker—that would be the right 
approach.”®^ 


lall, see H. B. Price, The Marshall Plan and Its Meaning (Ithaca: Cornell Univer- 
), p. 69; on Vandenberg, see Private Papers, p. 388. 
rg, p. 393. 

^93. (Emphasis in original.) 

Price, pp. 73-74. 
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The statute also provided for a special representative to Europe, with rank 
of ambassador extraordinary and plenipotentiary (section 108). The special 
representative was to direct the special EGA missions, which were to be es¬ 
tablished in each country independent from the regular diplomatic mission 
(section 109). In any disputes with diplomatic missions, the chief of the EGA 
mission and the ambassador in each country were considered equal parties in 
consultation that could be carried up to the administrator and secretary of 
State (section 105(b)(3). 

The staffing of EGA made it in reality the second State Department. 
Averell Harriman, appointed special representative, had been Truman’s sec¬ 
retary of Gommerce. He had served as an ambassador, but in his experience 
in foreign affairs he was more accustomed to dealing directly with the presi¬ 
dent. William G. Foster, named deputy special representative, had been un¬ 
dersecretary of Gommerce. The deputy administrator was Howard Bruce, a 
Baltimore industrialist-financier and formerly director of materiel. Army Ser¬ 
vice Forces. Others in offices close to Hoffman included three professors of 
specialties important to EGA; two New York attorneys, one of whom was also 
president of Time, Inc.; a onetime president of the Export-Import Bank; the 
chief of foreign agricultural relations in the Department of Agriculture; and a 
couple of professional administrators. There was some experience in foreign 
affairs among them, but there was not a single professional from the State 
Department in the entire company (unless Harriman’s very special experience 
is counted). The list contains several important departures from Hoffmans 
principle of business experience, but no departures from an unspoken rule of 
independence from the "'other” State Department. Among the first chiefs of 
EGA missions were: Thomas K. Finletter, executive, attorney, air expert sent 
to the United Kingdom; David Bruce, assistant secretary of Gommerce, 
1947_48, sent to France;}. D. Zellerbach, San Francisco businessman, sent 
to Italy; and Roger Lapham, former mayor of San Francisco, sent to Ghina. 
Only David Bruce had had State Department experience prior to his appoint¬ 
ment to EGA, and that was as a vice-consul in Rome, 1926-28. 

The initial expectation was that EGA would be a small agency whose staff 
would be essentially a few experts in agriculture, industry, and procurement.^ 
But once in operation, EGA began to grow, not merely in obedience to some 
Parkinson’s law of bureaucracy, but in a politically significant manner. The 
staff turned immediately to analysis of economic conditions in order to have 
independent means of assessing the plans of the Organization for European 
Economic Goofdination (OEEG). Although the autonomy of OEEG and the 

9. Price, p. 75; see also Truman’s EGA message to Congress, p, 1,242. "I expect that the Eco¬ 
nomic Cooperation Administration will need only a small staff. No vast new apncy or corpora¬ 
tion is needed to perform functions for which government facilities now exist. The facts m t is 
section are taken largely from Price, Vandenberg, and Robert Asher’s Grunfs, Loans and L^al 
Currencies (Washington, D.C.: The Brookings Institution, 1961); however, none of these authors 
would necessarily agree with my interpretations. 



MAKING DEMOCRACY SAFE FOR THE WORLD 


133 


paft 


independf] 
man’s att 
of the aid 
cess self¬ 
plans as 
implicatic| 
EGA had 
A seconl( 
early grow 
despite th^ 
himself, 
large a 
This separ 
while at 
would be 
cern for thj 
Labor Adv] 
American 
EGA w4 
'Ton can 
interests 
Although 
leading me] 
the genera 
operate. Fr(;i 
ture—or wcii 
confusing b 
dent to coni 
(as when on 
serves to kei 


to 


th 


rated ; 
fie 


bby 


means we 
this is expeii 
cannot, howi 
the Marshal 
pattern and 
The objecjt] 
ing of such 
that sentim^ 
among the 
lodging so ] 
omy for puij 


10. Price, p. 


mce of the program were stressed from the very beginning (see Hofif- 
ude above, for example), it is impossible to believe that the'framers 
lagency were naive enough to think they could make the whole pro- 
ecutmg and nonpohtical. If EGA was not going to accept OEEC 
al. It was going to have to make value judgments. That is the 
ot their analyses of economic conditions. If only to that extent 
I become a second State Department. 

aspect of this expansion of the political character of EGA was the 
1 and elaboration of the special representative’s office in Paris 
fact that It was expected to be a staff merely for the representative 
f^ever before had an overseas regional office been set up to play so 
m a ^acetime operation of the United States government.”'" 

still further our economic aid from our central political arms 
sarne time it further guaranteed that political considerations 
mvolved in EGA s economic decisions. With complete lack of con- 
he political dimension, the administrator also set up an Office of 
sors for propagandizing European unions on the commitment of 
abor to the democratic point of view. 

Is a partial decision, inasmuch as Gongress was saying, in effect 
(lave the money but you cannot use it as a means of realizing oui 
aWroad or as a means of unifying our far-flung foreign operations.” 
Gongress was not altogether at fault, the compulsion of many of its 
elnbers to maintain Gongress’s access to foreign policy agencies fed 
confusion about how a democratic foreign policy ought to 
:quently domestic policy has been so partial that it is an empty ges- 
|rse, a myth, or part of one. Sometimes it can be so partial as to be 
iyond words (such as three or four different ways granted the presi- 
rol strikes). Policies can be so partial that they are self-destructive 
le program IS dedicated to getting people off farms while another 
:p them on). This is called slack in the system, and through such 
ay time, displace conflict, avoid the costs of planning. Obviously 
sive, and perhaps a rich country can afford partial decisions. We 
-ever, afford them in the international realm; but they occur, as in 
Plari When they occur here, they are evidence of a bargaining 
logrolling values. 

:tion to the original presidential plan was not so much to the lodg- 
idditiorial international power in the State Department. Perhaps 
ent could be found among many leftover isolationists, but not 
new or the old internationalists. The stronger objection was to 
uch power m a State Department to regulate the domestic econ- 
poses of manipulating international patterns. The isolationists 


76. 
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disliked power because they did not want to shape the world. The new hberals 
did not want the power because they did not really want to shape the United 
States. Placed outside the State Department, pure economic aid could be 
seen as merely an expansion of trading domain, but that approa^ robbed t e 

program of much of its value as an instrumentofforeign affairs. However we 

EGA may have served Europe, its independence deprived the United States of 
a major opportunity to regulate and coordinate its own resources. Formula¬ 
tion of EGA, far from being a case of elite or of presidential power, a reflec¬ 
tion of the inability of officialdom during the postwar period to formulate ef¬ 
fective policies. It was also one of their contributions to the decentralized and 
bargaining system of foreign policy that formulated undependable policies 
during the 1960s. 

BUILDING A NONESTABLISHMENT IN DEFENSE 

Following World War II, everyone seemed to desire unification, and it 
seemed not only possible but necessary. The success of that new invention, 
the Joint Ghiefs of Staff, proved the possibility. Bipolarity proved the necessity 
by constantly pushing marginal issues toward high 
aid collective security proved the necessity because 

view of obligations and resources. Development and j 

obviously proved the necessity. Yet, we did not get unification m 1947, and 
no very serious effort was ever made to get it. The malefactors 
stance were Gongress, in cooperation with military jealousies. The nterest- 
group liberal appmach to foreign policy can best be seen in how hberal leade s 
rationalized these patterns and then coped with this system in the a ^ 

The core of the new defense establishment was the Nahonal Sec ty 
Gouncil (NSG), which was set up in the Unification Act of 1^47 “an ex 
ficio body with very little in the way of arms and legs. It ° 

the Gabinet with all the representativeness of a committee and none o 
herence of a working organization. Moreover, it came to mean the existe 
of a second Gabinet for defense by which disputants were given their choice of 
forur^ ” Except for the Gentral Intelligence Agency (CIA), the statute con- 
mpTated no organizational reality for NSC at all, for there was ^t even h 
mention of a Department of Defense. There was to be a small Office of the 

Sewetmy^of Dej^^se ^ confederation. There was even a 

“Tenth Amendment.” Section 202 provided the secretary with some genera 
powers but further provided that each of the respective military services shal 

The “National Military Establishment, and the Secretary 

of Defense shall be head thereof” (section 201a). 
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be administered as individual executive departments ... and all powers and 
duties relahng to such departments not specifically conferred upon the Secre- 
tary offense by this Act shall be retained by each of their respective Secre¬ 
taries, The powers left to the secretary of Defense were largely fiscal and 
despite some change after 1958, remain the same today. The fact that so 
many seer itaries have been out of Big Finance or Big Business seems more a 
reflection W the true function of the job than of the power eliteness of the in¬ 
cumbents i The narrowness of the secretary’s powers is most clearly evidenced 
by the rights of the military branches, too well known to belabor here. Not 
only did t|ie act totally brush aside the civilian secretaries of each .service 
epartment. It went so far as to provide for no chairman of the Joint Chiefs 
but rather kllowed them to “take rank among themselves according to their 
relative da es of appointment” (section 208b). The scheme favored by the 
president, the Collins Plan, called for a single chief of staff of the Armed 
Forces resjjonsible to the secretary of Defense.In Millis’s judgment ten 
years ater,J this decentralization rendered the Joint Chiefs “almost constitu- 
tionally indapable of resolving the major problems which the National Secu¬ 
rity Act had confided to them”; but since no other unit in the establishment 
had power o do better, “there was something to be said for leaving them to an 
agency which, rather than resolve them wrongly, would not resolve them at 

At about the time of Millis’s observations the Eisenhower Administration 
made some attempt to strengthen the center of the defense establishment 
However t ie opinions of students of the act suggest that the statutory effort 
was meek ;nd unhelpful. While enlarging the Office of the Secretary and 
^dmg an i ndersecretary and some assistant secretaries to the Department of 
Defense err ated in 1949, the 1958 act continued to forbid the ^secretary to 
encroach ujon the “combatant functions assigned to the military services” 
while also ijiaking it quite explicit that the new assistant secretaries “should 
not be in the direct line of administrative authority between [the Secretary! 
and the three military departments. 

If the position of the secretary of Defense was strengthened in the 1960s it 
was not dm to conscious plans of the policy-making elite but rather to the 
chance and unpredictable factors of technology and personality,As to the 
tirst, It IS clear that new weapons and the expansion of research and develop¬ 
ment gave t ie center a stronger hand, because the assignment of new mis- 

pp.* Organizing for Defend (Princeton: Princeton University Press, 1961), 

Fulil Mans6eld, Arms and the State (New York: Twentieth Century 

S, The New Civil-Military Relations/’ in Scott and Dawson, Readings, 

n indebted to Hammond, to Lyons, and to Millis and Mansfield- however 
arily agree with the interpretations I have put upon their research. 
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sions and functions is a powerful source of influence when used with the 
desire for influence clearly in mind. The second factor was strong personality 
and intellect—that is, Robert McNamara. Personal rationality coupled with 
special techniques of program budgeting and cost-benefit analysis g^e the 
secretary and the Office of the Secretary an unusually strong hand. During 
the late 1950s and 1960s, as a consequence, the civilian service secretaries 
lost reputation and then power to the Defense Department undersecretaries 
and assistant secretaries. During the same period it seems clear that the Joint 
Chiefs also lost relative to the secretary. Their inability to centralize around a 
real chief and their consequent inability to reach and hold agreements gave 
McNamara and his predecessors some of their opportunities to exert intlu- 

ence.^^ . r i 

However, if one looks closely at these developments one cannot hnd any 

strong evidence that fundamental change took place. The modern secreta^ 
became a more powerful figure, but his enhanced power rested upon the sub¬ 
terfuges of budgetary controls—the allocation of moneys and missions 
—which suggests that real cohesion around the secretary and the 
not institutionalised. Any greater accountability was most probably due to 
bargaining advantages. Secretary McNamara’s very strength contributed to 
the undoing of his successors. His initial assignments of roles used up many ot 
the options of future secretaries. (Perhaps it is indicative that the Navy an¬ 
nounced its decision not to use the F-111 shortly after McNamaras retire- 

™ Mulh more could and should be said of the internal life of the Pentagon. 
But there is more to be learned by looking briefly outside the department to 
the relations between it and the other working parts of our total defense activ¬ 
ity. Of those parts the most fascinating is atomic energy. No one any loriger 
questions the proposition that the Atomic Energy Commission (AEC) and its 
successors have been very loosely connected to central political controls. 
Relations here were so loose as to make foreign governments wonder whether 
the United States had any national interests at all. 

The powers originally granted the old AEC exceeded “those of any depar - 
ment of the government ever before established. The commission has in e - 
feet, a plenary charter to do anything in the field of atomic energy that wi 
promote the public safety and welfare.”'* Section 4 of the act of 1946, for in¬ 
stance, turned over to it all ownership of fissionable materials and control ot 
all production facilities. Decisions on fissionable material to be released tor 
research or as irrelevant to bomb production were left to the commission. 1 he 
commission was set up deliberately and legally as a monopoly. 

17. In Lyons’s opinion this is the most important explanation for the increase of civilian 

'“fs^TamesT^Newman and Byron S. Miller, The Control of Atomic Energy (New York: 
Whittlesey House, 1948), p. 27. 
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There \ras probably never any issue over whether atomic energy and its 
production would or would not be a government monopoly. The issues, 
rightfully ;n my opinion, revolved around how the monopoly would relate to 
the rest ofi the government. But the significant thing here is the alternative 
control fertures that were debated. In high-sounding tones the fate of atomic 
energy wa5 defined as passing to civilian control or to military control This 
simplified things for purposes of debate in Congress and in the press; and, bet¬ 
ter, this definition of the problem gave everyone a point of reference by fitting 
the perplAing atom into established (prewar) liberal-conservative align¬ 
ments. J But obviously it had very little to do with the real problems of how to 
make the itom serve national interests. To the combatants, civilian control 
meant east of access to atomic information and materials by universities and 
businesses, and military control meant access and control by the separate mil¬ 
itary services. It is clear from the debates that few on either side sought to vest 
control in neither of these sides. Almost none of the interested parties ex¬ 
pected tha| control should rest in the hands of the political executives who 
would run he defense establishment. Robert Dahl and Ralph Brown were left 
to ask five *ars later whether the commission should or should not be placed 
within the Department of Defense. Since the overwhelming proportion of its 
work was ir. military and strategic uses, why, they asked, should the program 
be anything more than one part of the arms program?^" The question should 
emphasize She fact that the separation of the AEG from the executive was al¬ 
most a foregone conclusion, and that with its founding, the decentralized and 
bargaining system of foreign policy was institutionalized still further. 

Thus the AEG became its own boss. It was made independent of State and 
ot I^fense, and, therefore, of the presidency. In security affairs, the AEG was 
made a coequal partner of Defense. AEG-Defense disputes, like EGA-State 
disputes, were settled, according to the act, by the president. At first this ar¬ 
rangement nay appear to be a sound principle of insuring presidential in¬ 
volvement, but that would be mere rationalization. During the formative 
years, through 1951, only one dispute—over the custody of atomic weap- 
ons--was ta<en to the president, and that one would have gone up to him re- 
gardkss of AEG location. More important is the fact that the president de¬ 
cided this o re in favor of the AEG and, given the spirit of the act, that was 
really the only decision possible.^i Monopoly of the secrets^ along with vir- 
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0, in which the commission was given power to “control the dissemination of re- 
d also to decide what were “restricted data.” (Sec. I0[b][l] defined restricted data 
g to do m any way with fissioriable material for bombs or power, and then it left it 
on to decide what data could be published.) 
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tual monopoly of the materials, provided the old AEC the advantage in 

bargaining with the president. 

The secretary of Defense has mainly been the biggest customer ot the 
and its successors but with no statutory rights of direction. In stark contrast, 
Congress gave to itself an extremely strong statutory right to participate in 
with the distinct possibility of controlling, atomic policy. This meant that all 
the arguments about the novelty and the unique significance and the interna¬ 
tional security importance of atomic energy were largely empty rhetoric. 1 he 
setup was essentially like every other independent agency and public en¬ 
terprise During its first fifteen years, despite its youth and despite the military 
stature of President Eisenhower and despite the strategic importance of atomic 
development, the AEC remained an ^independent commission ^ and the 
legal theory of the independent commission made it an agent of Congress 
giving the AEC an ability at least to play president and Congress off against 
each other and against any other agencies threatening to its independence. 
The Eisenhower years were characterized as '‘not congressional predonii- 
nance in its simplest form" but rather an alliance between the AEC and the 
Joint Committee on Atomic Energy. The change to President Kennedy and 
the restoration of common party majorities in both houses of Congress and in 
the presidency did not change the pattern very much. As contemporaneous 
observer H. L. Nieburg put it, Kennedy’s AEC chairman, Glen Seaborg, has 
"not yielded to congressional direction, but through the graceful maneuvers 

of politics, his boss the President has."^^ 

After the great 1973 energy crisis the best Congress could do was to cut the 
AEC into two separate agencies—the Energy Research and Development 
Agency (ERDA) and the Nuclear Regulatory Commission (NRC). This may 
have clarified authority and functions, but it hardly brought more unity to the 
conduct of foreign policy. Neither did the Department of Energy, created at 
President Carter’s request. In fact, the new department, whose first secretary, 
James Schlesinger, was a strong man with experience as secretary of Mense 
and CIA director, definitely contributes to the fragmentation of the foreign 
policy establishment. 

When fragmentation and conflict are perpetuated in separate agencies, 
each with statutory integrity, none enjoying many rights to intervene against 
others, poliey decisions are inevitably shaped by the momentary requirements 
of getting agreement, not the ultimate fact of realizing foreign objeetives. In 
that eontext, creating atoms agencies, a saered separation among the services, 

23. H. L. Nieburg, “The Eisenhower AEC and Congress,” Midwest Journal of Political 
Science (May 1962), pp. 116-17. 

25. H. L. Nieburg, Nuclear Secrecy and Foreign Policy (Washington, D.C.; Public Affairs, 

^^S’s^an^uel P. Huntington, “Strategy Planning and the Political Process,” Foreign Affairs 38 
(January I960): 291. 
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Policies: Oversell, Not Overkill 


liberalism got the country committed to the international sys- 
le liberal system of oiganization interfered with fashioning this 
I It into a self-serving force. The patterns observed above left the 
lid his foreign policy elite a hopeless task of making a ministry out 
at best be a coalition. Despite the frequency with which this sys- 
iised, and despite the valiant efforts since 1946 to make do With it, 
jr of the president and his elite reflected the real problems apd the 
Their behavior since World War II can be summarized as over- 
ive been forced to oversell every remedy for world ailments and to 
h problem for which the remedy might be appropriate. 


Ha 


OVERSELLING THE REMEDY 


for 


the United Nations was a policy the United States deterrnined 
:ter World War II, if only as repayment for having helped destroy 
of Nations. Enormous care was taken to insure passage of the 
ons Charter as a treaty in the Senate—passage without crippling 
or embarrassing debate. So well was the UN sold that when the 


:se patterns are not ancient errors unlikely to be committed again can be seen in 
^having a second secretary of State in the White House (national security adviser) 
Department of Energy. 

Waltz has insisted that fragmentation exists in Britain and the USSR and that it 
- Jte a special American problem of disunity. True, most advanced states are highly 
j ragmentation being reserved for differentiation one does not like). However, this 
: al problem in the United Stales because it lacks the centripetal institutions’pos¬ 
her countries. See Waltz’s Foreign Policy and Democratic Politics (Boston; Little, 
'or some stimulating observations on institutional disunity in American foreign 
du 1 ? integration of foreign policy agencies, including 

rthur Schlesinger, The Imperial Presidency (New York: Popular Library Edition, 
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Charter came before the Senate for advice and consent, almost no opposition 
remained. As Bertram Gross recorded it, 

Since little defense of the Charter was needed, few senators planned to speak on its 
behalf and there was genuine danger that an impression of disinterest would be crea¬ 
ted. As a last-minute measure , . . Senator Connally . . . was seen walking around the 
floor with a pad of paper in one hand and a pencil in the other, button-holing one sena¬ 
tor after another and beseeching them to speak on behalf of the United Nations. 

What seemed politically appropriate and successful for the occasion, how¬ 
ever, proved to have been almost too heavy a price to pay, for many of the 
most attentive members of the public had become convinced that the UN 
would be a real instrument of our foreign policy. Thus, when the critical 
emergency of aid to Greece and Turkey arose, the possibility of a timely 
response by the United States ran into serious difficulty from unexpected 
sources. Once the news of direct United States action in Greece and Turkey 
became known, 

the overwhelming attachment of the American public to the United Nations made it¬ 
self felt in no uncertain terms, and many of the staunchest supporters of the President s 
policy, who were at the same time backers of the United Nations—including Walter 
Lipprnann, Marquis Childs, Barnet Never, and Anne O’Hare McCormick—were 
deploring the failure of the President to notify the United Nations and to adopt other 
procedures that would have brought his proposed action ‘‘within the spirit of the 
United Nations. 

Hands were burned but apparently no lessons were learned, for Administra¬ 
tion leaders treated Greek-Turkish aid and the larger ideas created to package 
this aid as though it would be the last time Gongress and the public would 
ever have to be faced. These programs were “proposed and accepted with 
panacean overtones’’^^ for the quickie rebuilding of Europe, righting the 
wrongs in underdeveloped lands, and containing the Gommunists once and 
for all. So the original Policy Planning Staff memorandum prior to MarshalPs 
Harvard speech stressed that “the program must contain reasonable assurance 
that if we support it, this will be the last such program we shall be asked to 
support in the foreseeable future.President Truman stressed this get-it- 
over-with theme in his December 1947 special message on aid. 

Two years later when the pressures for expansion of economic and military 
involvement were so great—note NSG 68 alone^^ the Korean outbreak 
must have come as a considerable relief to those who had to face Gongress, for 


29. Bertram Gross, The Legislative Struggle (New York: McGraw-Hill, 1953), p. 368. 

30 . Jones, T/ie Fifteen Wee^s, p. 181. x. 1 u ^ 

31. Gabriel Almond, The American People and Foreign Policy (New York: Harcourt, Brace, 


1950), p. 88. 

32. Quoted in Jones, p. 250. . 

33. Millis and Mansfield, Arms and the State, p. 256. NSC 68 was a ma)or policy paper 
dealing with the escalation of the cold war toward a period of “maximum danger m IVSZ. 
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without the war, the totalism of the Marshall Plan would have made any reas¬ 
sessment lock like badly broken pledges. One other important aspect of over¬ 
sell in the ai:l programs was the stress the public was allowed to put upon the 
doctrines of (1) self-help and (2) anti-Communism. Soon after passage, the 
Administration got into hot water over the glaring inconsistencies of opposi¬ 
tion to helping Spain (anti-Communist and ready to help herself) and 
eagerness to help Yugoslavia (Communist). 


Examples of oversell can just as easily be found in noneconomic policies, 
and they serve even better as indices to the politics of the foreign policy es¬ 
tablishment. The most interesting is the case of the Administration’s perjury 
on American troop commitments under the NATO treaty. At the time of the 
treaty ratification, there was intense opposition in Congress to the degree of 
entanglement implied in NATO. To the treaty unanimously reported by the 
Foreign Relations Committee, Senator Kenneth Wherry, for himself, Robert 
Taft, and Arthur Watkins attempted to attach the reservation that none of the 


parties was committed “morally or legally to furnish or supply arms. Due 
to unequivocal assurances made publicly and privately at that time, the reser¬ 
vation was withdrawn and the treaty was allowed to pass unamended. A year 
later, when we did become committed to stationing troops abroad, these early 
assurances hurt. 


In April [949, Senator Bourke B. Hickenlooper asked Secretary Dean 
Acheson, “4 re we going to be expected to send substantial numbers of troops 
over there a;: a more or less permanent contribution to the development of 
these countr es’ capacity to resist?” Acheson’s 1949 reply was, “The answer to 
that questior, Senator, is a clear and absolute 'No.’ In the 1951 hearings, 
Acheson, when reminded of 1949, attempted to get out of his embarrassment 
with labored! definitions. He explained that if the “expected to” in the 1949 
question meant that under the treaty we had undertaken a commitment, the 


answer was ' No”; however, that did not mean an absolute “No” to a question 
whether we 'intended to” send them.^^ His testimony was accompanied by 
an elaborate brief showing that the president, in his role as commander-in- 
chief, needed no congressional authorization for sending the troops, and that 
the treaty had not affected this power one way or the other. No one ques¬ 
tioned this, but many felt that such a brief would have been more appropriate 
in 1949.38 

34. Quoted in Bradford Westerfield, Foreign Policy and Party Politics (New Haven: Yale Uni¬ 
versity Press, E55), p. 332. See also Hearings, cited in note 35, pp. 119-20. 

35. Committ;e on Foreign Relations, Hearings on the Assignment of Ground Forces of the 
United States tc Duty in the European Area (Washington, D.C.: U.S. Government Printing Of¬ 
fice, 1951), p. 111. For further reference to “absolute assurance,” see p. 120. These extraordinary 
hearings were held pursuant to the Wherry Resolution discussed below. 

36. Ibid., p. 112. 

37. Ibid., pp 88 ff., 110. This contrasts with the Administration’s 1949 assurance that the 
treaty would be resubmitted if troops were contemplated (p. 120). 

38. Ibid., p. 120. 
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What is significant is that such misrepresentation was necessary. What is 
signifieant is that there eould be no proper conspiraey among leaders in the 
pursuit of the national interests of the United States. Misrepresentation by the 
Administration in the presentation of the package to Congress is a strong ex¬ 
ample of oversell. Moreover, it was the sense of misrepresentation felt by 
Congress that had brought forth the 1951 Wherry Resolution in the first 
plaee. The Wherry Resolution declared that no troops would be stationed in 
Europe under NATO “pending the adoption of a policy with respect thereto 
by the Congress.This incredible expression would have foreibly pried 
open the foreign policy establishment. The hearings pursuant to the Wherry 
Resolution achieved the following, according to Senator Richard B. Russell: 
“It is the first time, I suppose, in such a critical international situation that 
any great power has laid all of its eards on top of the table not only to be seen 
by our allies but by our potential enemies.This is the reaction of a con¬ 
sumer who diseovers he has been oversold. 

Overselling of package doctrines was repeated over and over again in the 
years after the postwar period. Eisenhower’s personal diplomacy (“I shall go to 
Korea,” “spirit of Camp David”), John Foster Dulles’s brinkmanship, and 
Charles E. Wilson’s “bigger bang” were necessary parts of the task of selling 
the New Look—which in turn was marketing language for making the abso¬ 
lutely necessary downward budgetary adjustments in the post-Korean period. 
Since so much foreign poliey between Korea and Sputnik involved imple¬ 
mentation and amendment of basic instruments already in existence, natu¬ 
rally much of the process in these years landed in the fiseal area. Con¬ 
sequently, Congress enacted fiscal versions of the Wherry Resolution as a 
means of dispelling for itself the fog of oversell. In 1951, Congress enaeted a 
requirement that military departments must “come into agreement” with the 
Armed Services Committees on virtually all transaetions involving real estate 
for military installations.^^ Eight years later it was repealed through constitu¬ 
tional (attorney general) construction, and only after that by Congress. But it 
was immediately replaced by another “fiscal Wherry Resolution,” the Russell 
Amendment. This stated, “No funds may be appropriated after Deeember 31, 
1960, to or for the use of any armed force of the United States for the procure¬ 
ment of aircraft, missiles, or naval vessels unless the appropriation of sueh 
funds has been authorized by legislation enacted after such date."^^ 

It seems then that one special development in foreign policy since the for- 

39. Ibid., pp. 38-39. 

40. Ibid., p. 87. 

41. See Raymond H. Dawson, “Innovation and Intervention in Defense Policy,” in Robert L. 
Peabody and Nelson W. Polsby, eds., New Perspectives on the House of Representatives (Chicago: 
Rand-McNally, 1963), p. 283. This amendment was vetoed by Truman and then passed as a 
rider to another bill. 

42. Ibid., p. 273. (Emphasis added.) 
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mative year;; has been the institutionalization of second thoughts in Congress. 
This is the nentality of “Stop the world, we want to get on’' that has arisen out 
of the failuie of leaders to find means of dealing with each other frankly yet 
confidentially. The Common Market was so far oversold to Congress as to im- 
p>eril the 1962 Trade Act. The Alliance for Progress was packaged to sound 
like an attempt to revolutionize the hemisphere. The lack of coherence that 
makes oversell necessary caught Presidents Eisenhower and Johnson iii out¬ 
right lies on the U-2 incident and the Pueblo affair. It caught the more sophis¬ 
ticated Kennedy in one of the most disastrous adventures in the history of na¬ 
tional prestij^e. The Bay of Pigs is the classic case of the partial decision: “You 
may go to v^ar in Cuba but you may not have the support necessary to suc¬ 
ceed.” No wonder the president must propagandize his colleagues and the 
country if he is to avoid the partial decision. 

No policy has escaped injury to itself and to national interests and interna¬ 
tional stabil ity in the years since American statesmen have felt the need to 
oversell policies in order to avoid coming up with a partial decision. The war 
in Vietnam was just another instance of the point. The fighting in the south 
was not of o ir making. The crisis was. The escalation was. The involvement 
in Vietnam was sold by American image-makers as a case of unambiguous 
aggression a id therefore of the need for military victory. Perhaps it was both 
of these things, but to sell it on the front pages that way in order to insure sup¬ 
port at home left world diplomats, including our own, with almost np op¬ 
tions. Under increasing popular pressure, magnified by congressmen who 
might rightlv feel that they had not been properly informed, the extremes of 
oversell were exceeded over and over again. From domino theories we got the 
Rusk Doctrine of the total involvement of the credibility of the United States. 
From that w:: went to the myth of democratic election and popular support for 
the Ky and hieu regimes. There was also the myth of eminent military vic¬ 
tory, which was eventually replaced by the myths of Vietnamization and of 
peace with honor. Each seemed total at the time but was promptly enough re¬ 
placed or me ved over for another total myth as realities became too hard to ra¬ 
tionalize. 

When experiments must be sold as sure things and specialized sure things 
must be sold as cure-alls, frustration and failure are inevitable. An experiment 
may be partially successful; but after oversell partial success must be accepted 
as failure. Failure leads to distrust and frustration, which lead to more oversell 
and to further verbal excesses, as superlatives become ordinary through use. 
Since international politics is special in the amount of risk involved, these 
responses become especially intense. All of which leads to the worst possible 
abuse of ove. sell, the rhetoric of victory. The rhetoric of victory is constantly 
on the verge of gaining ascendancy. It is the last stage before the end of poli¬ 
tics. 
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OVERSELLING THE THREAT 

The second type of oversell is essentially the attempt to create the moral 
equivalent of war. It is the conversion of interactions into incidents, incidents 
into challenges, challenges into threats and threats into crises for the purpose 
of imposing temporary and aritificial cohesion upon the members of the 
foreign policy establishment. It is the escalation of meanings. When peace is 
in peril, all presidents have found it necessary to create that sense of self-res¬ 
traint, self-sacrifice, and devotion to higher causes that seems to come about 
so naturally in war. For modern presidents, this tactic has become necessary, 
compelling, and regular whether there is a true crisis or not. 

Typically, a Briton provided us with our most important concepts. In the 
vocabulary of oversell no doctrines have been as important as the cold war and 
iron curtain. (Also typically, the British proceeded to take it all less seriously 
than we.) There were, of course, varying amounts of truth underlying both 
terms. Perhaps there is a total but unseen war. Perhaps there has been a Com¬ 
munist devil who will ' get you if you don’t watch out. But the analytic value 
of the terms was lost to their hortatory value: We might get some cohesion in 
the policy-making elite if we can only attribute to our enemies a singleness of 
purpose and a perfection of rational means to achieve it. These two Churchil- 
lian themes proved to fill basic psychological and political needs in our sys¬ 
tem, and they have regularly been used to help oversell crises. 

Containmenty first seized upon to help provide a package for Greek- 
Turkish aid, was also found to be generally valuable. It became a significant 
American contribution to the more pervasive themes of cold war and iron 
curtain. It helped show that all local wars, guerrilla actions, and coups d’itat 
were interrelated and cumulative. 

Along with these pervasive themes were the more specialized, ad hoc emo¬ 
tions. President Eisenhower had an important oversell mechanism in Mc- 
Carthyism. Functionally, McCarthyism was the internal equivalent of con- 

43. See Lippmann: 

All the postwar Presidents have taken if for granted that they had to create the majority they 
needed [for unpopular foreign policies], and that, while some . . . might respond to 
argument, the others had to be scared into joining up. . . .Asa result, it has become part 
of the established procedure of American foreign policy to invoke the threat of Commu¬ 
nist takeover whenever American opinion is divided. As the practice has grown, the 
formula has been generalized. Now we are accepting the unique burden of resisting the 
advance of Communism everywhere. 

Lippmann referred to this as the “all-purpose myth” despite the “essential fact” about disorders like 
Vietnam and the Dominican Republic that “they are at bottom indigenous to the countries where 
the social order is broken down, not originally, not essentially, conspiracies engineered from the 
centers of Communist power” (Newsweek, May 4, 1965, p. 23). He went on to argue that the 
myth would be used to “reassure our people that Mr. Johnson is not going to take part in an 
unending series of wars,” because we can teach the “masterminds of a universal conspiracy a les¬ 
son in only one or two encounters. 
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and 


irtmpnf^ rf- tea-sipping, and pro-Soviet 

1 tment into line as well as to silence much independent opposi- 

n his Administration, Eisenhower found overselling of foreign 
feasingly valuable as his personal prestige declined, Dulles became 
uc alk as the brink of war” and “massive retaliation.” The lat- 
was particularly effective because it helped oversell the positive 
3mic over conventional arms, and at the same time helped create 
1 the seriousness and immediacy of the threat that made nuclear re- 
xessary, Dulles opposed containment as “negative, futile, and im- 
iraplied Its replacement with rhetoric that (especially for Europe) 

termiTr* T'' ^ all outbreaks the world 

Lu« ^ cumulative. Finally there was the use of Sputnik for a 
issues in the arms race on into the 1960s 

the activity in Kennedy’s short term was of the same nature. In 
-dy spent more of his time in the earlier months on creating a 
iValent of war than on ,ust about anything else. The “ask not” pas- 
I inaugural address appeared to be a suitable method of national 
a. Ihe idea of man-on-the-moon-by-1970 had all sorts of value 
imcreasmg of space appropriations, A race always implies a threat 
jlhe Bay of Pigs once survived, became an excellent means for 
ense of unity, then some real unity, on a host of defense-related 
hard to forpt the Kennedy-MacArthur, Kennedy-Hoover 
mman, and so forth, unity pictures.) During the Dominican con- 
f t John^n added another major variant to the threatof Commu- 
ment. His approach was almost like a parody of old Southern 

Lrt oDb''"^ U Communist blood makes a local 

part or the world Communist conspiracy.” 


Republican Foreign Policy: 

The Ugacy of Vietnam and the Democrats 

ip liberal values and institutions produced, among many prob- 
al relationship between the president and the public. cJrymg 
sysem over mto foreign-policy-making tended to turn the 
/ process on its head. Instead of an elite consensus guiding the 
developed an institutionally fragmented elite seeking a natfonal 
e guided by. An old aphorism held, “He who mobilizes the 

molr^ Ik "k the truth- 

the White House, Democrats continuing to rule Congress, 
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and Democrats or nonparty liberals still roosting widely among the 
servants, were almost certain to experience an exacerbation of mst.tu- 
tionalized fragmentation which would make the presidency even more p 

citarv than it had already become. , 

Before examining microscopically several important case studies of the 
foreSrpohcy establishment and its behavior in the 1970s, it migh be wel to 
look statistically at the plebiscitary of the president to foe^publ^^^^ 

This will give some sense of the everyday realities of Was i g 
presidents have been reacting when they turned to oversell as a basic foreig 
policy strategy. In Table 6.1 are the results of questions asked a nationa 
Lmple concerning how they felt in general about the way the president was 
dofog h"job. Thfs question is asked on each poll once every three weeks o 
every month. The poll is not timed according to national or mternation 
events and does not seek to get a referendum on any particular 
case shown here, a poll was chosen that had been taken immediately before 
revenTand as’ soon as possible after the event. The resrifts -e exrt 
suggestive A disaster, like the Bay of Pigs, tended to ral y the people to the 
prSdent regardless of their attitude toward the event itself Even a lo^-pres- 
Lre event like President Johnson’s 1966 visit with former Premier Nguyen 
Cao Ky in the Pacific bolstered the president’s faltering popularity. Of eve 
greater interest are the 1962 data. Here one can see how clearly the public di - 
criminates between a domestic and an international action. Irnmediately fo- 
lowing the dispatching of federal troops to the University f 
pus President Kennedy’s standing dropped. At the time of the next p , 
Lban missile crisis had occurred and President Kennedy s ^^^"ding had gone 
up significantly. In 1969 President Nixon brought his genera rating up 15 
pLts from 53 percent to 68 percent by his announcement of a plan 
withdraw from Wetnam, even though it was not to be implemented for a long 
time Less than a year later when withdrawal policy was drastically reversed by 

L CmWia, teiden. N™S 

from 53 percent to 59 percent. Five years later, as the South ^'e^^mes 
regime was collapsing and bringing down with it all our illusions abou 
honorable peace. President Ford brought his general rating up a whopping 1 
percentage points from 40 percent to 51 percent when he ordered a forceful 
recapture of the U.S. freighter Mayaguez from the Cambodian mditary. 

X fogfo of the situatfon is clear. If the president can revive his ma,or 
resource, his public following, with almost any international act with which 
he can clearly associate himself then he must always be under some pressure 
to prefer Lch actions. Yet such unambiguous acts are the worst enemy of in¬ 
ternational diplomacy. Inevitably an unambiguous act j 

ambiguous acts, military rhetoric tends to displace political rhetoric, 
eventually military functions replace diplomatic functions. 

Because of this plebicitary relationship between the president and the 
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TABLE 6.1 

The President's Relation to His Public* 


''Do you approve of the way the 
president is handling his job?" 




^ YES 

June 1950 

Before Korean outbreak 

37 

July 1950 

After U. S. entry 

46 

August 1956 

Before Israeli, British, French attack on Suez 

67 

December 1956 

After U.S. opposition to the attack 

:: 75 

July 1958 

Before Lebanon 

52 

August 1958 

After U.S. marine landing 

58 

May 1960 

Before U-2 incident 

62 

June 1960 

U-2 debacle; collapse of Summit 

68 

March 1961 

Before Bay of Pigs 

73 

April 1961 

After Bay of Pigs 

“ 83 

September 1962 

Before troops to Mississippi 

67 

October 1962 

After troops, eve of Cuban missile crisis 

61 

December 1962 

After Cuban missile crisis 

. 74 

October 196^ 

Before tour of Pacific 

44 

November 1966 

After tour of Pacific 

48 

June 1967 

Before Glassboro conference 

: 44 

June 1967 

After Glassboro conference 

52 

October 196^ 

Before announcement of Nixon withdrawal plan 

53 

November N69 

After announcement 

68 

March 1970 

Before Cambodian incursion 

1 53 

May 1970 

After Cambodian incursion 

59 

May 1975 

Before Mayaguez incident 

40 

June 1975 

After Mayaguez incident 

51 


SOURCE: Pr|ss releases of the American Institute of Public Opinion (AIPO). See also Nelson 
Wj Polsby, Congress and the Presidency (Englewood Cliffs: Prentice-Hall, 1964), p. 
26 and Waltz, Foreign Policy and Democratic Politics, Chapter 10. 


public the public has not matured in its international conscience. It possesses 
insufficient iolerance for ambiguity. The public did not become interna¬ 
tionalist, it became neoisolationist. It seems satisfied only if the world is put to 
rights. As E)(mis Brogan observed during the McCarthy period, there is an 
illusion of omnipotence” such that our power to put the world to rights is 
thought by m to be limited only by stupidity or treason in high places. Years 
later one loo]:s at the polls and wonders whether progress has been made. For 
example, in November of 1967 the polls showed that 23 percent of the people 
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approved and 53 percent rejected President Johnson's handling of the Viet¬ 
nam War, but 63 percent were for stepping up rather than reducing the mili¬ 
tary effort. A great danger in oversell by a plebiscitary president is that even if a 
sense of crisis or cure is an appropriate setting for a timely policy decision, it 
can create misleading expectations and fears among allies and adversaries. 
Another danger is that the president's own flexibility may be further reduced 
at a later point when he would like the crisis to be over. He might, in other 
words, wish it on at will, but he cannot so easily wish it off. Given the regular 
use of oversell despite such obvious dangers, the need for it must be enor¬ 
mous. Four important cases from the 1970s go well beyond the public- 
opinion data to show the persistent connection between institutionalized frag¬ 
mentation—multiple foreign ministries—and the apparent need for plebisci¬ 
tary politics in foreign policy. 


FOUR CASES FROM THE NIXON YEARS 

Case 1. OPEC and the energy crisis • In October 1973 the Yom Kippur 
War ended just short of an invasion of Egypt. Henry Kissinger undertook a 
series of shuttles between the capitals of the Middle Eastern countries to work 
out some kind of settlement. Suddenly the United States was hit from the 
blind side by one of the very blows Kissinger was trying to avert—blackmail by 
the frustrated Arab countries. The Arab-dominated Organization of Petro¬ 
leum Exporting Countries (OPEC) voted to impose an embargo on all ship¬ 
ments and to quadruple the price of crude oil once the shipments were 
resumed. That, in brief, was the basis of the energy crisis of 1973. The imme¬ 
diate effects of the energy crisis were managed surprisingly well; but the near- 
and long-range effects were another matter entirely. After a period of stale¬ 
mate between Secretary of State Kissinger and Secretary of the Treasury 
William Simon, Richard Nixon proclaimed his response under the title 
'Troject Independence." The term energy crisis was itself a very important 
part of the package, implying that we were suddenly at that point in the his¬ 
tory of our body politic where we would either get well or die. 

Here is another instance where in one breath the president of the United 
States oversold the nature of the threat and the character of the remedy. But it 
can be understood as a realistic effort to build consensus among the American 
people and some kind of unity within his Administration. One account of 
Project Independence reported that at least the following agencies had a right¬ 
ful place in the policy process: eleven congressional committees or subcom¬ 
mittees; the Departments of State, Treasury, Commerce, Transportation, In¬ 
terior, Justice, Defense, and Agriculture; the Eederal Power Commission; the 
Interstate Commerce Commission; the Civil Aeronautics Board; and the En- 
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vironmental Protection Agency. And, they report, each of these agencies as 
serted |ur sdiction over some aspect of the problem 

Despitd all the inconvenience to millions of American automobile drivers 
and desp, e all the hullabaloo m President Nixon’s response, the Adminra: 
ConiT^* I "able to put together an energy package until 1975, and then 
Congress Ichanged the bill in several important particulars in the process of 

M d ?o if"”"'""’"’’. ”\r' “ «•'" l"Jepend=ncr buT.,„ 

failed to Achieve any noticeable conservation of energy or expansion of do 

th!fh 1978, the United States was importing more oil 

Jan before the embargo of 1973. Nonetheless, we were paying for enXy in 

jtem wh ch was in effect between 1959 and 1973 gives some hint of the cost 

lions of djllars a year in gas prices merely to get a slightly higher level of 
domestic production. In order to eliminate completely the need for itortf 
for energy independence, the price to the taxpayer would have to b^stfo 
fo foe"l 97'? 75 ? " '"""J Praportion of that was actually being provided for 
I r n P ‘"dependence package. Whatis energy independence? 
And IS that really what our policy should be? Indeed is that reallv whaf n 

go1‘wasTlo[Tf fher''®"' d " I rially know, since all we 

gj^was lot of rhetoric and a lot of flurry as regards the threat and the solu- 

the^Wot y^^f^’-^’^Sribu^ess, and the depletion of reserves • During 
foe 197J, secretary of Agriculture Earl Butz was the dominantforee in inter 

wSnlhrN r concerned. His position was ve^- strong 

m the Nixon Cabinet, as indicated alone by the fact that Butz was to 
ecome one of the fou r heads of superdepartments under the Nixon reorgani¬ 
zation plan that was aborted by Watergate. Butz's position in international af 
fmrs was shored up by his close relationship with the enormous grain export- 
ing compames whose activities were supposed to be supervled Wte 

of cTertXtz rth *e exploitation 

access to Butz by the big gram exporters and the degree to which the oh 

scure deparlmeiital inspectors of their activities were bdng bought off Butz 

refunded tp this scandal first by denouncing it and demandifg a vast ef 

aWishment of public inspection officials and then eventually by adding a few 

federj supe visors to the corruption-ridden contract systemVinspechon 

Butz great moment of power in international relations, however, had 


sSliSsli” Sir 
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come three years before, in the summer of 1972, when he alrnost singk- 
handedly arranged for the unprecedented trade agreement whereby the 
United States would sell to the Soviet Union nearly a billion dollars worth of 
grain on the basis of low-interest credit and a highly subsidized per bushel 
price By September, over a billion dollars of American gram had passe 
through the hands of a few USDA officials, representatives of the six largest 
grain exporters and a few Russian officials. (Two of the highest ranking 
members of the United States negotiating team were at that very nego¬ 
tiating also with two of the big export companies for high-rankingjobs with 
them. They moved over to the private jobs with these companies before t e 
ink on the Russian contracts was entirely dry.) , , , , ■ 

Butz, momentarily our secretary of State, praised the deal as a 
breakthrough for peaceful co-existence between Russia and the United 
States.”''^ 'Fhe diplomatic corps forthe secretary of Agriculture, acting as sec¬ 
retary of State, was composed of the six gram exporters operating or e 
Department of Agriculture as mercenary diplomats. , , . . . 

The deal set between Butz and the Russians fixed the wheat price at about 
$1 67 per bushel. The price of wheat for that bumper crop before public 
knowledge of the deal, was around $1.27 per bushel. Ater *e ‘he deal was 
announced, wheat went up toward $2.10 per bushel and above. In the first in¬ 
stance, the windfall went to the Russians because the contract had fixed the 
price at a very low level. In the second instance, the windfall went to the gram 
exporters because of the United States policy of subsidizing wheat exporters as 
a means of keeping domestic wheat prices competitive in world markets. Most 
of the exporters had bought a great deal of their wheat while the price was low. 
However, for the millions of bushels they bought after the price started going 
up the USDA acted as an indemnifier. And the exporters had been assure 
from the beginning that they would be so indemnified Thus at the height of 
the exchange, with the price of wheat hovering at $2.10 Per b^^el ’ 

the subsidy amounted to a mind-boggling $.47 per bushel. As the cost o 
subsidy began to mount at an alarming pace and to a startling nguje, 
director of the Office of Management and Budget made a 
of the situation, confronted the Department of Agriculture with the resu te 
and demanded that the subsidy be immediately suspended. In the end, t 
cost to the taxpayer was approximately $131.6 million. It was referred to as the 

Great American Grain Robbery. , 

The wheat deal severely embarrassed Washington. The Russians beat us 
out on a straight capitalist bargain. A few large corporate combines had 

46, Quoted m A. V. Krebs, “Of the Grain Trade, By *e Grain Trade, and For the ^ 
Trade ” in Catherine Lerza and Michael Jacobson, eds.. Foal for People Not 

YoA Ballantine Books, 1975), p. 354. This article is also the best single source on the 1972 

wheat deal. 

47. A. V. Krebs, p. 364. 
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cheated the government and the farmers out of the reasonable profit to be ex¬ 
pected fro^n a major grain deal. And we had severely depleted the large stock¬ 
piles of gra in that not only had had a stabilizing effect on the world food prices 
but was, hke a standing army, an effective diplomatic weapon. Yet, in 1975 
the Depari ment of Agriculture was still the State Department on the interna¬ 
tional traffic in food. Another good grain crop in the United States coincided 
with another bad year for agriculture in Russia. Butz decided virtually unilat¬ 
erally that the United States could sell ten million tons of grain immediately 
in the surrmer of 1975 with additional sales possible in September. He even 
ordered departmental officials to handle the sales quietly through the private 
grain companies and probably would have succeeded in keeping it quiet had it 
not been for the publicity given the projected sales by Federal Reserve Chair¬ 
man Arther Bums. A dispute with Secretary of State Henry Kissinger over the 
handling of the sales contributed to President Ford's decision to replace Kis¬ 
singer with Butz as chairman of the White House Agricultural Policy Com¬ 
mittee. Consequently, until nearly the end of Ford's tenure in office, when 
Butz emba rassed himself out of office with a scatological racial slur, Butz ran 
his own foreign policy and had his own diplomatic corps and his own in¬ 
dependent representation at the White House.'*® 

Case 3. Salvador Allende and the CIA as a foreign ministry * Earl Butz 
went to his political grave believing that ‘'corn is helping to maintain peace in 
the world,’ and that food “kept the Russians on the sidelines” in 1975 while 
Secretary cf State Kissinger was negotiating a Middle East peace agreement. 
There is a ot of truth in these contentions. Because of the world food situa¬ 
tion, the United States Department of Agriculture is able to maintain its own 
foreign ministry. But on what basis does the CIA also maintain still another 
foreign ministry? 


In 1970, Salvador Allende won the presidency of the Republic of Chile. 
Allende wak the first avowed Marxist ever to win a free election in this hemi¬ 
sphere and he was watched hopefully by left-wing parties throughout the rest 
of the world and very apprehensively by the United States. During his elec¬ 
toral campaign, his opposition was in part financed by contributions made 
secretly by an American conglomerate, International Telephone and Tele¬ 
graph (ITTl. ITT eventually admitted having spent at least $350,000 in the 
campaign, and many will argue that the amount was closer to a million 
dollars. While these expenditures were not actually illegal under American or 
Chilean lav% our own attitude toward such direct intervention was indicated 
by the pancemonium which arose in 1976 and 1977 over the Korean lobby¬ 
ing efforts ii Washington. 

Apparently the CIA had nothing to do with channeling the ITT funds into 
the Chilear elections. However, the CIA was drawn directly into Chilean 

48. toails 0 - the 1975 situation were drawn primarily from James Risser and George Anthan 
y They Lore Earl Butz, New York Times Magazine, June B, 1976, p. 10 and pp. 48-54’ 
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politics soon thereafter as part of President Nixon’s decision to ''destabilize” 
the Allende government. Nixon’s efforts intensified after Allende nationalized 
nearly a billion dollars of United States investments and opened diplomatic 
relations with Fidel Castro. Part of our retaliation against Allende was open, 
institutional, through channels. Credit through American banks and the Ex¬ 
port-Import Bank was cut. An embargo was placed upon American aid and 
development programs. But a large part of our campaign against Allende was 
secret and outside the established channels of international relations. Secrecy 
was maintained not because our opposition to Allende or our various em- 
bargos required secrecy—and, indeed, they were not secret to the Chileans— 
but because our actions were distinctly at variance with accepted practices of 
diplomatic relationships and in violation of virtually every dimension of the 
code of international conduct we had been trying to establish and maintain 
since becoming a world power. Apparently all President Nixon needed to say 
was, "Get rough.” This was enough to remove the conduct of our relations 
with Chile from the State Department and put them into an alternative 
foreign ministry, the CIA. 

Ironically, the prevailing theory about Allende at the time was that his 
policies would probably bring down his regime because they were irrational, 
self-defeating, enormously inflationary, and shortsighted. But we were un¬ 
willing to test this theory. Like Lenin, we arranged for a vanguard to insure 
the inevitable. We will probably never know exactly what the CIA did in 
Chile, but public investigations and responsible scholars have well enough 
documented the fact that the CIA did not limit its activities to the collection 
of intelligence for use by senior policy-makers to improve peacefully the real¬ 
ization of our interests abroad. 

The CIA was created in 1947 to centralize and coordinate the collection, 
analysis, and dissemination of foreign intelligence. It was an acute response to 
our foilure in 1941 to accumulate the various bits of data coming in from dif¬ 
ferent sources which, if assimilated, might have enabled us to predict the at¬ 
tack on Pearl Harbor. But two things happened to the CIA as it tried to make 
its place in the national scheme. First, existing intelligence units, including 
the FBI, refused to cooperate with the director of Central Intelligence (DCI). 
Consequently, thirty years later there were still over twenty agencies responsi¬ 
ble for gathering and disseminating different kinds of international in¬ 
telligence—three of which are separate agencies within the CIA itself. And 
since the CIA is only one of many intelligence gatherers, its data have been 
relegated for analysis mainly to working-level officials rather than to senior 
policy-makers.The second development, equally early in the CIA’s history, 
was the taking on of covert or clandestine activities along with the collection 
of international intelligence. The ability to engage in clandestine activities 

49. Drawn from the final report of the Senate Intelligence Committee on the activities of the 
Central Intelligence Agency as reported verbatim in the New York Times, June 7, 1976, p, 24. 
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:red absolutely vital during the height of the cold war. However, as 
became less frigid, the capacity for clandestine activity was not 
there continued all through the 1960s to be instances of impor- 
>tine activity by the CIA, though no one knows if the scale and 
vas as great as during the 1950s. What we do know is that it still 
ighest importance in the esteem of the officials in the CIA. For ex- 
.^pt for the brief period of James Schlesinger's directorship during 
greatest crisis, all of the directors have been agency careerists re- 
" lugh the Clandestine Service within the CIA.^*^ 

CIA became the arm of American foreign relations in Chile, just 
en the arm for John Kennedy in Cuba in 1961 and, jointly with 
s, for Lyndon Johnson in the Dominican Republic in 1965. Ap- 
henever there is uncertainty about the outcome of a transac- 
ber it is economic or political—the president and his foreign pol- 
m to look among their three or four foreign ministries and pick the 
ry approach to the problem. It is not always the CIA; it is not 
Marines or a combination of the CIA and Marines. Moreover, the 
eerist is not always the most militaristic of our foreign policy 
onetheless, our multiple-ministry foreign policy establishment 
ve a heavy military bias. This preference and pattern existed long 
ard Nixon came to office. 

Jreasury, another foreign ministry • On August 15, 1971, Presi- 
announced his decision to terminate the convertibility of dollars 
d to impose a surcharge of 10 percent on all imports. This was a 
liew international economic policy, and it shocked Americans as 
bpeans. The surprise itself was of course necessary, if the decision 
lade at all, because advance consultation, with the likelihood of 
cild have resulted in a frenzy of international currency speculation, 
hat is interesting about this decision is the background of partici- 
According to the best available reports, the action was taken after 
between Nixon and a small group of his advisors meeting at 
on August 13-14. The group included the secretary and under- 
the Treasury, the president of the Federal Reserve Board, the 
le Office of Management and Budget, two members of the Coun- 
mic Advisors, and the head of the recently established Council on 
1 Economic Policy. Conspicuously absent were Henry Kissinger, 
State William Rogers, and any other representative of the State 


ing was dominated by Secretary of the Treasury John Connally, 
ned the Cabinet about six months prior to that time and had 


[unt is drawn primarily from Wilfrid Kohl, 'The Nixon-Kissinger Foreign Policy 
I.-European Relations,” World Politics {October 1975), pp. 1-43. 
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become very close to President Nixon. Consultation had not spread beyond 
the aforementioned group; in fact the Council for International Economic 
Policy was not even used as a mechanism of consultation. For about three 
months following this announcement there was a great deal of activity among 
high policy-makers and middle-level bureaucrats in Washington, mainly 
aimed at heading off the decision and John Connally’s influence on foreign 
policy. Here again, Secretary of State Rogers stayed out of the struggle. Those 
who joined the struggle were operating under great fear that the European 
position would harden into retaliation and that the whole international trade 
system would revert to old-fashioned mercantilism. 

Eventually, the anti-Connally coalition managed to have an influence on 
Kissinger and Nixon, but not before Secretary Connally was able to succeed 
in negotiating the realignment of the currencies of all the industrial nations of 
the world in the Smithsonian Agreement of December 1971. A few days later 
President Nixon in a conciliatory gesture lifted the import surcharge. 

The Treasury Department has held the dominant influence in interna¬ 
tional monetary policy for a long while. The secretary is an important figure; 
perhaps of even greater importance in everyday affairs are the undersecretary 
for monetary affairs and the assistant secretary for international affairs. This 
latter office has a staff of over two hundred professional economists plus access 
to economists in other Treasury bureaus. With this kind of backing and his 
own peculiar kind of confidence, Secretary Connally accomplished an enor¬ 
mous innovation in American foreign policy, with the support of the entire 
elite of foreign policy-making, including the president. Although based on 
technical expertise and a large and prestigious bureaucracy, the influence of 
John Connally, and his predecessors in that office, was not technological nor 
limited to narrow and specialized areas. It was the tail that wagged the dog; it 
was possibly the tail that became the dog. Treasury rises and falls in influence, 
depending upon world economic conditions and upon the personality and 
commitments of the occupant of the secretary’s office. But no one can doubt 
that within its very large domain, the Department of Treasury is one of 
America’s important foreign ministries. 


THE LEGACY OF THE DEMOCRATS 

The foreign policy establishment identified by these four cases is the liberal 
legacy extending back at least to the end of World War II. This was the 
foreign policy establishment Richard Nixon inherited in 1969. The record 
will show that he coped with it better than the Democrats had but that ulti¬ 
mately it was his undoing. 

All during the 1960s, the Department of State had continued its long-range 

52. Stephen D. Cohen, The Making of United States International Economic Policy (New 
York: Praeger, 1977), p. 46. 
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decline toward a position as no more than one of the many foreign policy 
agencies. T lis is an incredible status for a department that houses the iiistitu- 
tions of diplomacy. But that is precisely indicative of the development in the 
liberal state in the United States: fragmentation; the application of domestic 
political pri iciples to the international realm; the effort to displace domestic 
problems onto the world. 

Fragmen ation, in the form of multiple foreign ministries, each with a legal 
right to conJuct its own foreign policy and a legal right to be consulted in the 
definition cf national interests, gave us Vietnam, among other things. Ac¬ 
count after account has shown how we were drawn into that war, slice by 
slice, and, :)nce in, how we converted it into a war to end all wars.^^ Each 
tactical failure became the basis for another strategic escalation, not because 
failure proc uces success but because failure was defined as success. Liberals 
had put suc h high value on hardheaded practicality that they held rigidly to 
the belief tliat we were really fighting China in Vietnam. 

They we e also hardheaded about the fragmented bureaucracies available 
to them for the conduct of foreign affairs. This was seen as an opportunity, 
and an opportunity that must be pursued vigorously after the Bay of Pigs fiasco 
had given the Kennedy Administration such an antagonistic distrust of several 
of these agencies. Kennedy beefed up the White House capacity to cope with 
the State Department's dispatches, including a capability to produce the 
White House's own intelligence. The White House staff grew; it became 
filled with distinguished, hardheaded, experienced foreign policy analysts— 
''the best and the brightest." Kennedy sought to become his own secretary of 
State, undermining still further the status of institutionalized diplomacy and 
the ideal ol a dominant single foreign ministry in the State Department. Not 
only did he make fairly clear what his own role was expected to be, he chose 
as his spec al assistant for international security affairs McGeorge Bundy, a 
man who \vas not only closer to Camelot but had actually opposed the ap¬ 
pointment of Dean Rusk as secretary of State. Kennedy also put Douglas 
Dillon, a man of much higher standing in the private international affairs 
communifi', at Treasury, another of the separate foreign ministries in the 
United States. 

Perhaps [)f even greater significance was the structure and orientation of the 
Defense Department in the 1960s. The appointment of Robert MacNamara 
was part of a general effort to put the military in their place and, in fact, to im¬ 
pose some coordination over the services. MacNamara was not merely the 
image of tke successful executive, manager, and planner. He was the incarna¬ 
tion of rational analysis. He had been in on the development of systems analy- 


53. Two oMhe most devastating accounts, precisely because they are written on a human scale 
with considerable sympathy, are David Halberstam, The Best and the Brightest (New York: Ran¬ 
dom House, j972), and Philip Caputo, A Rumor of War (New York: Holt, Rinehart & Winston, 
1977). 
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sis and engineering, first in the university, then in the war, and then with his 
Whiz Kids at Ford Motor Company, where these new methods of manage¬ 
ment were given credit for having turned the company around. He was to 
reduce costs and to give the president a way to confront the experience and in¬ 
tuitions of the military with the hardheaded rationality of the new liberal civil¬ 
ians. Methods of rational analysis vary, but they all revolve around the use of 
hard data and computer technology to identify options, to lay the costs and 
gains of each option out on the table, and to present to the highest policy¬ 
makers a set of weighted alternatives—not merely this plane against that, but 
this strategy against that, and, ultimately a diplomatic versus a military op¬ 
tion, an economic versus a political option, and so on. There was no end to 
what such a systems analysis might help produce. But its immediate value was 
to reduce the stature of the old military leadership and to enable the president 
to cope with an otherwise impossibly fragmented system—without actually 
trying to unify it. 

The trouble is that reduction of the influence of military personnel comes 
at a cost, or involves a trade-off. It actually meant further reliance upon 
private industry to develop the new weapons and weapons systems. The sys¬ 
tems approach upgraded the younger and civilian components of the Defense 
Department, but it also upgraded the civilian components of research and de¬ 
velopment and the civilian components of foreign affairs. It was as though 
Eisenhower s farewell warning about the specter of the military-industrial 
complex were simply the ravings of an outmoded partisan. 

Rational analysis implied that the entire, fragmented apparatus could be 
left intact and coped with from the center by management through appropri¬ 
ate calculation and manipulation based upon the information (which would 
now be called data) flowing in from those very agencies, the multiple foreign 
ministries, whose actions and decisions would ultimately have to be integra¬ 
ted.^'* And this would in no way be inconsistent with the great public cam¬ 
paigns of overselling remedies and overselling threats. With his mass public 
techniques, the president could on a few occasions wage, his war to ''unify the 
elite by unifying the masses.'' Rational analysis would be one more device for 
coping with fragmentation, the more appealing because liberals love ra¬ 
tionality, No matter that dependable data on goals, costs, methods, truly 
comparable alternatives, and so forth, were needed before the analysis could 
work. No matter that this requirement led to "body counts" as our measure of 
the effectiveness of weapons and strategies in Vietnam. No matter that self-in¬ 
terest and cynicism led the military and lower-level officials to falsification of 
all the data necessary to carry out the continuing analysis. The "best and the 
brightest" were undone by a decision-making formula they had adopted pre¬ 
cisely to produce automatic decisions and legitimate coordination. Rational 

54. For a sober, and sobering, assessment of decision-making models, see Richard R. Nelson, 
The Moon and the Ghetto (New York: Norton, 1977). 
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Richard Nixon brought to the White House more foreign affairs experience 
than any Democrat in the twentieth century and almost as much as some of 
his Repubi can predecessors, such as Eisenhower, Hoover, and Taft. More¬ 
over, Nixoii demonstrated a decisiveness and adroitness that earned hjm the 
begrudging admiration of many of his most aggressive adversaries. Nonethe¬ 
less, he hac inherited a fragmented and, by 1969, demoralized foreign affairs 
establishment in which the White House had to fight it out among a dozen 
major contenders for foreign policy primacy.Despite his tremendous ambi¬ 
tion to establish a unique place for himself in foreign affairs, he went about 
coping with the foreign policy establishment in an old and familiar way. Just 
like John Kennedy in 1961, Richard Nixon sought to be his own secretary of 
State. Like Kennedy, he kept his foreign policy strength in the White Mouse 
by choosing the immensely talented Henry Kissinger as his special assistant 
for nationd security affairs. A much weaker person, and close and loyal 
friend, William Rogers, was made secretary of State. To stake out the superi¬ 
ority of the White House in foreign affairs, Nixon expanded his foreign policy 
White Hoise staff to fifty-two persons by 1972.^^ Nixon sought still further to 
gain coordination around himself by establishing a new agency for in¬ 
telligence, :he Foreign Intelligence Advisory Board, even while using the CIA 


jatistics may help indicate the extent of our foreign policy fragmentation and may 
re the significance of the problem facing presidents when they want some kind of 
e. As of the early 1970s, only 16.6 percent of all American employees working 
jorking for the State Department in diplomatic activities. Nearly 12.4 percent were 
ent employees attached to other agencies. All the rest (71 percent) worked for such 
fense (28.7 percent) or domestic departments with large international commit- 
Treasury and Agriculture (15.4 percent). These figures are based upon total em- 
not include the CIA and the NSA. Take one other example. As of 1974, 3,656 of- 
ted government delegates attended official international meetings, representing the 
Less than half are State Department delegates. The first set of figures cornes from 
presidents, Bureaucrats and Foreign Policy (Princeton: Princeton Universiff Press, 
11. Figures on delegates were drawn from Robert Keohane and Joseph Nye, Power 
'^dence (Boston: Little, Brown, 1978), p. 241. The conclusion Keohane and Nye 
:se kinds of figures is highly supportive of the picture 1 am trying to draw in this 
the two of them take a more positive and optimistic attitude toward it: “Thus, 
ign offices, which have evolved in many United States domestic agencies, are not 
atic nuisances, but have a positive role in managing interdependence. They need 
tly well controlled that they do not establish separate bureaucratic fiefdoms that 
[s with counterpart agencies to thwart official government policies; but the transgo- 
icy coordination that they engage in is essential” (p. 241). 
jre that to the eleven White House foreign policy aides to Franklin D. Roosevelt 
War II. These figures are from Graham Allison and Peter Szanton, “Organizing 
je Ahead,” p. 254. 
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more than his predecessors to provide intelligence for himself. In addition, by 
having such close personal and political associates as Melvin Laird at Defense 
and eventually John Connally at Treasury, Nixon tried to impose unification 
through his National Security Council, of which these Cabinet officials are 
the key members along with the secretary of State. 

We are only now beginning to find out how much further Richard Nixon 
went to gain foreign policy unification through his effort to organize a na¬ 
tional and international war on drugs. Whatever his motives, the Drug 
Enforcement Agency did hold out some promise to the president as a means 
of coordinating such agencies as the FBI, the CIA, the Bureau of Narcotics, 
and other agencies that are able to conduct their own foreign policies. It is 
indicative that many of the people he eventually used to keep his administra¬ 
tion from crashing down—^John Ehrlichman, Egil Krogh, Howard Hunt, Gor¬ 
don Liddy, David Mardian, and John Dean—were people he had employed 
in his unified drug campaign. 

President Nixon's efforts to unify the foreign policy establishment were en¬ 
tirely consistent with the efforts of his Democratic predecessors, and were en¬ 
tirely rational, especially considering the situation he had inherited: He was, 
as president, personally responsible for setting the world to rights, but he had 
inherited a war not of his making, a deteriorating international situation, the 
distinct possibility of a real missile or technological gap, a deterioration of 
domestic legitimacy, the rising tide of domestic dissent, and the absolute need 
to face the world with a single national posture while being flanked by as 
many as a dozen agencies each with its own foreign policy. Consequently, 
tinkerings with the national security establishment were not going to be 
enough, and it was going to be too little as well as too late to try the even more 
substantial change of unifying State with White House by the appointment of 
Kissinger as secretary of State while retaining him as National Security Ad¬ 
visor in the White House. Nixon, therefore, had to resort to the same forms of 
authoritarianism and demagoguery to which his immediate predecessors had 
been led. He had to try, as they had, to unify his elite by unifying the masses. 

His methods are well known, better so because of the investigations during 
the Watergate scandal, but they are far less appreciated as consistent with the 
methods of his predecessors. And they are consistent because all recent presi¬ 
dents have had to respond to the same structure, the same intractably frag¬ 
mented foreign policy process. Nixon sold his escalation of the Vietnam War 
as a peace crusade. He claimed to be bombing the North Vietnamese to the 
armistice table when in fact his primary obstruction was the South Vietnam¬ 
ese and their holding out for assurances that their regime would be main¬ 
tained no matter what.^® He sought to unify the national security agencies by 

57. Edward Jay Epstein, Agency of Fear (New York: Putnam, 1977). 

58. See Walter La Feber, America, Russia, and the Cold War —J945-75 (New York; Wiley, 
1976), p. 111. 
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declaring a gigantic war against heroin. He needed that war against which to 
make a broad declaration and to raise American fears, and he needed it as a 
pretext to c eate his own national police force.He and his special assistant, 
Henry Kiss nger, used international travel, not only as a means of conducting 
direct diplomacy, but as a means of manipulating press coverage and the 
public opinion polls.His international travels, and those of Henry Kis¬ 
singer, became more frequent as the Watergate scandal began to undermine 
his administration. 

These methods and others were altogether typical of the Democratic tech¬ 
niques of oversell. There was the gigantic oversell of the energy crisis. There 
was the oversell of the presidency itself and its need to engage in illegal con¬ 
duct, as the only way we can extricate ourselves from international peril. And 
there was, course, the oversell of the domestic threat to our role in foreign 
affairs. In iact, it is quite possible that demagoguery is inherently associated 
with the suppression of dissent. In any case, Nixon followed the lead of John¬ 
son by making up artificially for the unity he could not get through his cam¬ 
paigns of o/ersell. His carefully selected, ex-CIA plumbers were employed to 
use illegal tactics to plug leaks inside officialdom. Large public agencies, such 
as the Army^, the CIA, the FBI, and the Internal Revenue Service, were also 
assigned to find the real enemies and to put them under surveillance, no 
matter hov' many such persons there were. Mass illegal arrests were made. 
At least a hundred thousand civilians were eventually put under sur¬ 
veillance, illegally, by the United States Army. Untold additional thousands 
were put crudely under surveillance by other agencies—crudely because 
knowledge of being under surveillance has its own chilling effect, totally aside 
from any i formation that might be picked up. Watergate was itself a mere 
symptom of the politics of foreign policy in the contemporary United States. 
In that parUcular instance, America gained a great deal from the competition 
among the multiple foreign ministries; but it is easy to draw the wrong princi¬ 
ple from this. The wrong principle would be that we should continue to have 
many foreign ministries so that their competition will give us counterpoise 
against an autocratic president. Despite the profit we gained from competition 
in the Watergate affair, the fact remains that many foreign ministries will sim¬ 
ply produce many foreign policies and a tendency toward oversell, militarism, 
and overkill. Though there are no absolutes in foreign policy, we would be at 
least closer to a defensible moral position if we drew from this case the princi¬ 
ple not that multiple foreign ministries are worthwhile, but simply that high- 
ranking oficials have a moral obligation not to engage in patently illegal 
actions. If we could establish that principle, we could afford to rid ourselves of 
all of the ir dependent agencies and to have a single and mature foreign minis¬ 
try in the United States. 

59. Edward Jay Epstein, Agency of Fear. 

60. See the example in Table 6.1. 
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Leaders in Congress did not fail to recognize some of the basic flaws in the 
foreign policy establishment; they began to react to them even before the 
Johnson administration ended. But Congress’s behavior was meek and floun¬ 
dering until the Nixon Administration gave the Democratic majority a solid 
focus. Congressional action did not become well organized and concerted 
until 1973, when the Watergate scandal began to reveal the extent of manipu¬ 
lation, lying, political suppression, and illegality. The reaction probably 
began in 1970 when Congress, with Nixon’s cooperation, sought to reassem¬ 
ble some of the powers it had squandered on the president by the Culf of 
Tonkin Resolution. But this was a fruitless gesture, as quickly indicated by 
President Nixon himself with his unilateral and unannounced invasion of 
Cambodia. The president’s top legal advisors, William Rehnquist—whom 
President Nixon later appointed to the Supreme Court as a strict construc¬ 
tionist—testified before a congressional committee that the president’s unilat¬ 
eral action was ''a valid exercise of his constitutional authority as Com- 
mander-in-Chief to secure the safety of American forces.” This claim to 
inherent power and prerogative guided Nixon throughout his Administration. 
But having rejected Tonkin, and then having its rejection rejected by the pres¬ 
ident, Congress took about three years to reassert itself along several very 
important fronts. Following is a list of congressional actions, all taken in 
1973, which were aimed at restoring some kind of balance between the two 
branches: 

1. Forced cancelation of Nixon’s request to create a supercabinet of four 
major department heads who would also hold positions as special assistants to 
the president in the White House. 

2. Enactment of the War Powers Resolution (over President Nixon’s veto) 
which required the president to report to Congress within forty-eight hours 
any commitment of American military forces, and to obtain Congress’s ap¬ 
proval within sixty days. 

3. Enactment of the congressional Budget and Impoundment Control Act, 
which provided an entirely new structure of congressional control over fiscal 
policy and the executive budget, and for some elaborate safeguards against 
presidential power to undermine congressional intent through impoundments 
and deferrals by requiring the president to submit proposed cuts or deferrals to 
Congress for approval within forty-five days. 

4. Sought and got new congressional investigatory powers, validated by 
Supreme Court rejection of President Nixon’s claim that executive privilege is 
absolute, including total control over the White House tapes. 

5. Drove the president from office in anticipation of an almost certain im¬ 
peachment and conviction. 

But to what effect? Congressional reaction in 1973, rather than ending the 
interest-group-liberal pattern of foreign policy, reinforced it. There is hardly 
any question that Congress was more powerful and more assertive in relation 
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to the president than it had been for many years prior to 1973. This is proba¬ 
bly true despite the fact that Congress gave President Ford their post hoc ap¬ 
proval for lis discretionary and unilateral action invading Cambodian terri¬ 
tory to rescue the American supply vessel the Mayaguez. But the key to the 
problem ol American foreign policy on into the 1970s is to be found in the 
contrast between the very real reassertion of congressional power and the ca¬ 
pitulation :)f Congress in face of the Mayaguez episode. As in the 1960s, 
Congress seems still to vacillate between meticulous meddling and slavish co¬ 
operation, probably depending upon whether the president can convince the 
public he s operating under conditions of emergency. And presidents have 
proved time after time that they can create and confirm the impression of a 
state of emergency by their own assertions coupled with temporary suppres¬ 
sion of the data. This is certainly true of the Mayaguez episode, despite the 
fact that it came so soon after all of the Vietnam and Watergate embarrass¬ 
ments attributable to the suppression of information. 

Congres ;’s reentry into the arena of foreign-policy-making seems to have 
reinforced l^he fragmentation that has been the prevailing characterization of 
our foreign policy establishment. Congress tends to impose upon the foreign 
policy establishment the very domestic patterns of politics that have prevented 
the emergence of a separate and calm and integrated foreign ministry. 
Congress rnnferces that fragmentation by becoming an additional agency of 
foreign po icy. Recognition of that fact has drawn many a foreign lobbyist 
toward Co igress rather than the State Department. (This was going on long 
before the ‘‘Koreagate’' scandal.) Congress also tends to reinforce fragmenta¬ 
tion by its tendency to convert foreign policy issues into constituency prob¬ 
lems. Congressional committees tend to protect their favorite agencies— 
surely that is part of the secret of the ability of Agriculture, Labor, and Trea¬ 
sury to maintain their own foreign ministries.^^ 

The record of the United States in world affairs since World War II proba¬ 
bly compai es favorably with the records of other major world powers during 
the same p:;riod, and, especially during other postwar periods prior to the time 
when we ere one of the leaders. But that is hardly a sufficient judgment. In 
the first place, we do not stand up well when we judge ourselves by our own 
aspirations Deliberate subversions of electoral processes or elected regimes— 
in Vietnam (1956), in the Dominican Republic (1965), and in Chile 
(1970-73)- -go contrary to everything we were taught to hold dear. The same 
is true of foreign assassination plots (Castro) and the killing of nonbelligerents 
(in Vietnam, Cambodia, Laos, and the Dominican Republic). Support for to- 

61. James Sundquist provides an ancient example with great contemporary relevance with a 
story told by Henry Stimson about the chairman of the old House Naval Affairs Committee 
shortly after World War I. Responding to the charge that the navy yard in his district was too 
small to accommodate the latest battleships, the chairman replied, “That is true, and that is the 
reason I have always been in favor of small ships” (Sundquist, “Congress and the President: 
Enemies or Partners?” in Owen and Schultze, eds.. Setting National Priorities, p. 600). 
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talitarian dictatorships is also absolutely contrary to our values; yet we have 
not only supported them publicly in what might be required for normal diplo¬ 
matic relationships but we have gone out of our way to support them with 
military and economic aid and with our cooperation in the suppression of 
their opposition parties or factions. Outright bribery of foreign elites and in¬ 
volvement in their electoral processes also cuts sharply into the quick of 
American values, whether the bribery involves Chilean legislators or oil po¬ 
tentates in the Middle East. Since the Watergate investigations and the publi¬ 
cation of the Pentagon Papers, we are painfully aware of the frequency with 
which our leaders have kept secrets from the American public which the rest 
of the world already knew. This is indicative of the extent to which our actions 
have unnecessarily violated our norms. 

In the second place, our comparatively good record is not good enough 
because we continually violate, even when we succeed, the standards of con¬ 
duct appropriate for the world’s most powerful nation: consistency, predict¬ 
ability, sobriety. We will never achieve those standards so long as we leave the 
entire responsibility for foreign affairs with the president whose task is compli¬ 
cated by having to cope with several separate and independent foreign minis¬ 
tries, a defensive Congress, and a plebiscitary relationship with a phantom 
public. 


The Federative Power: Beginning of Maturity 

Democracy is not safe for the world so long as it is not organized for consis¬ 
tently rational action. Without a capacity for real planning, allies cannot trust 
the system and enemies can too easily miscalculate. 

As should by now be clear, the villain of the piece has never been the 
public, the foreign affairs agencies. Congress, its committees or leaders, the 
president, the military-industrial complex, or the peace agitators. The villain 
is the outmoded system itself and the outmoded beliefs that support it. It is the 
system itself that has so often made our international relations so inimical to 
our own best interests. Interest-group liberalism did not, of course, create this 
system, but interest-group liberalism perpetuates it by worshiping its virtues. 
The liberal system today is an anachronism in foreign affairs. The liberal 
presidency is a hopeless burden for the man and a dangerous responsibility for 
the country. 

After thirty years of world leadership we must ask how a pluralistic democ¬ 
racy can adjust to the requirements of its world role. The interest-group- 
liberal, quasi-egalitarian requirement will never be conducive to modern 
foreign-policy-making. The autonomy of international agencies, the direct 
and intimate relationship of our plebiscitary president to his public, and the 
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opportunities each has to influence the other, are as frightful for foreign pol¬ 
icy as the^ would be attractive for domestic policy. 

Adjustment will obviously not be easy, even if possible. A step in the proper 
direction might be taken, however, by appreciating the fact that democracy 
does havejits problems. We could take the most productive step beyond that if 
we find, next war, some means of imposing the most severe requirements of 
self-restraint upon our leaders, in their relations with each other and with the 
public at arge. Ultimately the solution will be found in restoring respect for 
formd institutions and for the roles assigned to them before the outbreak of a 
war. This involves returning to John Locke's Second Treatise. If we wish to 
salvage our eighteenth-century system we will have to take as an essential part 
of the Sep aration of Powers the separation of the “federative power," by which 
Locke meant, what is to be done in reference to foreigners." 

At first 1 hese proposals may seem to constitute an elitist view of a cure. But 
it is elitist only in the sense that democracy does have special elitist tenden¬ 
cies. The (dite in a democracy is comprised of those persons directly responsi¬ 
ble to the largest electorates. This elite was expected to have great powers— 
allowable because the elite could be peacefully cashiered—but great powers 
nonetheless. 

This is £ ctually a formalistic rather than an elitist view. And that returns us 
to a centra concern of this book. Legitimacy is bound to suffer if the real veers 
too far aw; y from the formal. There is bound to be great natural divergence, 
but why rriake a virtue of it? A le gitimate dernocracy is a very formalisticjys- 
.lem:.Eye^nga|x).uUtis.Mi_atternpr£’i^^ 

Americans in particular have always been committed 
to these forms as though they had some bearing on realities. Even the greatest 
of informa isms, political parties, are subject to hundreds of pages and thou¬ 
sands of titles and sections of state laws. Voluntary associations operate by an 
iron law ol formalism whereby after the first meeting they give themselves a 
name and elect officers, and after the second meeting write themselves a con¬ 
stitution. 

Until recent years these preferences were called due process, and too much 
informality was called arbitrariness. In our times, stress on formalities is 
pejorative^ called formalism, and informality is called flexibility, partici¬ 
patory democracy, creative federali.sm, or even due process. This is why the 
new^hberal:statc_,suffersir^n^^ despite its g enerosi ty. That is why it_ 

i?Ji;2’k^lPk'3HiPg- dom estic or foreign. That is also .rviiy the hberat.staiercaii J 
oft-repeated proposition which must now be tackled” 
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CANNOT ACHIEVE 
JUSTICE 


‘'[W]e find ourselves on wide, filthy, hostile Fifth Avenue, faeing 
that project which hangs over the avenue like a monument to the 
folly and tha cowardice of good intentions. . . . The projects in 
Harlem are hated. They are hated almost as much as policemen, 
and Ihis is mying a great deal. And they are hated for the same 
reason: both reveal, unbearably, the real attitude of the white 
world, no matter how many liberal speeches are made." 

James Baldwin 
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jd States has been an urban nation for several decades. Why now, 
prees should be sufficient to meet basic needs, are cities continually 
ting their inability to sustain themselves and their citizens? In the 
liberal state seemed to have the answer. In fact it had several an- 
e, for example, the so-called Moynihan Report of 1965. It blamed 
ms in the cities on the dissolution of black families and the black 
al structure. This conveniently proved that the struggle would be 
\/ould ultimately rest more upon general improvement within the 
munity than upon any changes made by the majority community 
formal redress at law. A second presidential inquiry, following the 
?s riots in the Watts area, took a straight deterministic view, laying 
upon economic deprivation. This conveniently proved that such 
:(|)cial programs as the War on Poverty were the best of all possible 
civil-rights approaches. A third presidential inquiry, completed at 
Martin Luther Kings assassination, was brutally frank in its posi- 
e blame lay with white bigotry. However, this only proved that the 
revolution should fall upon the white lower classes.^ 
tial inquiries running all the way back to the Truman Committee 
ights in the late 1940s have expressed strong sympathy for cities and 
citizens, yet, except for the Truman Committee, these reports have 
good deal less than enthusiastic reception among black leaders, 
may be very good reasons for their coolness. First, these inquiries 
ir have implied that as cities became more black they also became 
ematic. Second, though none of the inquiries show that condi- 
black ghettos today differ greatly from conditions prevailing when 
groups were on the bottom, they do imply that the response of 


ynihan Report was published first in a document entitled The Negro Family-~The 
!on<r/Action (\^shington, D.C.: Office of Policy Planning and Research, U.S. 

^ ^ Time to Act 

, D.Q: U. S Commission on Civil Rights, 1967). The third of these reports was the 
residential Commission on Civil Disorders (New York: Bantam 1968) 
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blacks to those conditions has been more extreme. A socially deterministic ex¬ 
planation for conduct—which almost all applied social scientists assume 
tends toward an uncomfortable conclusion that blacks made an inferior ad¬ 
justment. The response to that kind of implication was a plea for greater black 
participation in the affairs of the society. This was a straight interest-group lib¬ 
eral sentiment, predicated upon the notion that lack of participation produced 
the problem and that more participation would give blacks the internal orga¬ 
nization they needed as well as the morale or whatever it takes to become bet¬ 
ter and more obedient citizens.^ 

A third dimension of the coolness of black attitudes toward these presiden¬ 
tial inquiries could be the absence of any reflections upon governmental 
structure itself. Government officials did admit that there was insufficient par¬ 
ticipation within government. Public commissions even admitted that police 
and other agents of government had occasionally been guilty of criminal 
misbehavior, as in the case of police rioting against the white rioters in Chi¬ 
cago during the 1968 Democratic National Convention and against the black 
rioters in Miami at the same time. But none of the self-critical official studies 
confronted the basic problem. It is the contention of this and the succeeding 
chapters that life is on the decline in our cities in large part because govern¬ 
mental structure has become incapable of dealing with modern social prob¬ 
lems. This is a relatively new factor in American history and it is important 
enough to exacerbate the problems of any persons living in central cities. The 
analysis of this problem rests on three interrelated ideas: 

1. Liberal ideologies foster and support a division of powers such that the 
real sources of the urban crisis of our time fall in a no-man s-land among duly 
constituted but politically impoverished governments inside the metropolitan 
regions. 

2. Liberal ideology in the guise of local government reform has so struc¬ 
tured the central city government and most of the local governments in the 
suburbs that they are increasingly incapable of using in a socially significant 
way the vast powers that do remain in their hands. 

3. Urban areas have failed to get socially meaningful support from Wash¬ 
ington because the presidency in the liberal state is incapable of dealing in a 
direct and discretionary and personally responsible way with urban life. 


2. At the very same time, other studies were beginning to question the comfortable myths 
about the low level of indigenous organization and family structure inside the black community. 
See, for example, the important but obscure study of the National Health and Welfare Council 
(sponsored by the National Institute of Mental Health) which was published actually during the 
time most of these important presidential commissions were conducting their inquiries. Reported 
in the New York Times, February 20, 1966. See also a good review of the entire literature in 
Thomas F. Pettigrew, ed.. Racial Discrimination in the United States (New York: Harper & 
Row, 1975). 
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Old Shame and New 


was never a melting pot. It has always been a boiling pot. Ameri- 
reason to be proud of their social history because they have had so 
d|ust to; but there was never a period free of problems with what we 
emistically call intergroup relations. And violence has always been 
rnt method of settling iritergroup conflict in the United States Al- 
lany problems, perhaps a majority of problems, have been settled 
f ''‘ 0 ‘ence has always been an integral part of urban, nay social, life 
ory of the United States. Moreover, a still greater number of our 
Aiere probably so ved neither by peaceful adjustment nor by vio- 
pot simply boiled over. Many escaped to the West; most simply es- 
reas )ust beyond the city. ^ ^ 

lot a new pattern. Cities have always grown at their peripheries. Es- 
the city IS as old as the cities themselves. R. E. Park and E. W. 
U ^ remains of outward movement in their concentric 

1 ^ of Chicago. 5 Between 1910 and 1930, the old city of St. Louis 
Mississippi lost 50,000 inhabitants, while the greater city itself was 
jhen as now, the center spilled over into its periphery 
Kamination of the makeup of the earlier population movements 
|t the reasons for growth through escape to the periphery were also 
^me, even before the automobile age. The reasons are hate and 
es hated the Germans and the Irish, and escaped to whatever was a 
le time of the escape. The Germans and Irish hated and feared the 
IS, Bohemians, Poles, and Greeks—and they, too, escaped. All of 
an^eared the varieties of “poor white trash” who inherited the 
lurth generations of central ruins in the wake of their escaping 
ft arge parts of Harlem were Jewish before they were black 
bar and hatred by whites of all nonwhites and off-whites is one 
1 the cycle, and it can hardly be the last turn. For example, black 
«es do not rest easy with white or black lower classes. As one 


3. See Robe -t E. Park el al.. The City (Chicago. University of Chicago Press, 1925). 
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Chicago comedian put it, “The black and white walk shoulder to shoulder 

against the lower classes. . i 

If all of these patterns are about the same as before, then the original ques- 
tion becomes even more conipelling: Why in *e recent past have cities 
shown increasing signs of decline, disorder, and insolvency? 

During the 1920s and 1930s, something much more important thm north¬ 
ward immigration or the automobile began to happen to the cities. The resi¬ 
dents of the outer periphery of virtually every city in the country began to 
erect political barriers to the development of the center. The suburban city fa¬ 
thers did the impossible: They divided the indivisible. Until the 1920s east o 
the Mississippi and more recently further west, the city as a political and gov¬ 
ernmental entity grew along with its population. Governmental )urisdiction 
tended to go wherever the escapees went, and the governmental city could 
remain nearly coextensive with the socioeconomic city. The legal city was 
about the same as the real city. City problems were not necessarily arger an 

city power or city resources. . i i ^ 

Between the two World Wars, governmental jurisdiction became as selec¬ 
tive as the escape pattern itself. In the real city-the metropolitan region-- 
there emerged a large number of political jurisdictions where once there had 
been only one or a few. In short order each developed its own intereste and 
sense of integrity, for in each case the city fathers knew what 
corporation as a legal principality gave each suburb power to defend itself by 
zoning taxation, the provision of services, and the manipulation of building 
codes. More generally, incorporation gave them power to enact and preserve 
their version of the American way of life. Obviously this gave an entirely new 
meaning to the old practice of escaping the center of the city. 

The new pattern of political subdivision cut the central cities off from their 
best human and material resources. Cities have been the source of the grea 
American dynamism. But even if this is changing, cities continue to special¬ 
ize in another function absolutely vital to the societies: The cities specialize in 
immigrants, in the absorption of lower classes, in the induction of new peo¬ 
ples into the culture, and in the care of the elderly. That is to say American 
cities specialize in the care of those in greatest need of attention and who have 
the least experience or ability to govern themselves. The city has replaced the 
family, the tribe, the neighborhood, or the internment camp as the collecting 
place for the dependent. Yet, as each city incorporates more and more needy 
people, it becomes less and less successful in keeping up with its most successful 
midents. They have escaped from Hyde Park to Glencoe, from Brooklyn to 
Scarsdale. That is distinctly not the same as the previous escape from i- 
cago’s West Side down to Hyde Park or from Manhattan s East Side over to 

^The’^curves of despair in Figure 7.1 show this strong but inverse rela¬ 
tionship between city needs and city capacities. Diagram A shows how 
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strongly tbj; factor of age can kill a city. Among the thirty-five cities which, at 
the time of the study, had most recently surpassed 50,000 in population, over 
20 percent of their population growth between 1950 and 1960 was attributable 
to annexation. This means that the pattern of escape did not have overwhelm¬ 
ingly negative value to these cities; it continued merely to be a shift of popula¬ 
tion. Note in contrast how the forty-nine oldest cities grew through annexa¬ 
tion by an average of less than 5 percent. Diagram B adds a special note of 
desperatior to Diagram A because educational composition is a strong index 
of the city s capacity to prosper and of the capacity of its citizens to prosper 
with a minimum of public service or assistance. Here we see that educational 
compositioQ exacerbates the problem of city age. The city whose typical adult 
was badly educated was also a city with a poor record of keeping up, through 
annexation, with the escape of its best educated adults. Among the forty cities 
whose adu. ts were largely high school and college graduates, nearly 25 per¬ 
cent of the r population growth was attributable to annexation of territory. In 
contrast, among the thirty-six cities in which the typical citizen was a school 
dropout, pcipulation growth through annexation of suburbs accounted for less 
than 5 percent of total growth. 

Diagram C makes abundantly clear that the socially significant pictures 
presented in the first two diagrams are not spurious. The factor of city size it¬ 
self, which most discerning observers would assume is of great importance, 
played almost no role in explaining why the old cities and the poorer cities 
have had si ch bad luck in keeping up with their escaping middle classes. Cit¬ 
ies of over >00,000 population did almost as well (or poorly) as cities of only 
80,000 and actually better than cities of around 100,000. Suburbanites fear 
the social c laracteristics of city populations and the aging of central city facili¬ 
ties rather than the size or the absolute age of the city. 

This general, national pattern is complicated by some important regional 
variations. Controlling for region, and using percentage territorial growth 
rather than percentage population growth, the curves of despair turn out 
primarily to be a phenomenon of the Northeast and the older Midwest. Cities 
in the Sunbelt are continuing to annex territory in significant amounts."^ 
Moreover, in many instances state laws in the Sunbelt facilitate the annexa¬ 
tion of territories by central cities. For example, the state of Texas has an ex¬ 
tremely liberal home-rule constitution which provides power to cities to set 
their own boundaries for territories lying adjacent to themselves. In addition, 
the Texas constitution prevents the incorporation of suburbs within two miles 
of the corporate limits of cities of over 25,000. This effectively postpones the 
time when the cities in the Sunbelt will have to face an iron ring. 

4. Data on the annexation of territories will be found in Adjusting Municipal Boundaries 
(New York; National League of Cities, December 1966) and Municipal Yearbook (Washington, 
D.C.; Interna|onal City Management Association, serially). My thanks to Professor Richard 
Bensei for perceiving the need for this analysis and for participating in it. 
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C. Annexa ion and size of city 



Size of central city (in thousands) 

FIGURE 7.1 The Curves of Despair* 

cIJaT search of Professor Thomas R. (“Urban Political Integration: 

Condit ons AJsociated with Annexation in American Cities,” Midwest Political Science Ouar- 
terly November 1964], pp. 430-46), who does not necessarily agree with the conclusions here. 

urnbers in ^arent]ie.qs represent the actual number of cities in each category. The total 213 
COTS itutes all of the Census Bureaus “urbanized areas” in 1960. The AnnLtion Index is a 
mple express on of the proportion of a city’s growth of population between 1950 and 1960 which 
was attributab e to annexation of new territory. 

At first blush this Sunbelt pattern of continuing access of central cities to 
their imrne hate environs would seem to weaken the argument. However, a 
closer look Will show that it actually strengthens the argument. Sunbelt cities 
ye on the average newer, attract more capital, offer more employment oppor- 
tun.hes and are expanding at a rate that tends to soften class and racial 
FfTui expansion and part of that attractiveness to capital is at¬ 

tributable to the access of these cities to new territory without losing control 
over that tejritoiy. Annexation is in largest part controlled by state annexation 
laws, and these laws are very much a reflection of the preferences of powerful 
interests in i state Thus, as in Texas, when cities are new and have every¬ 
thing ecoymically going for them, they also have the ability to get or to 
maintain favorable annexation laws. Here is the original dilemma in another 
orm. Citie; most in need of reaching new territory and escaping middle 
classes lack I he political power to get the necessary favorable state annexation 
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laws; and the suburbs surrounding those same older cities have the power in 
state legislatures to keep it that way. Newer cities, or cities in the newer states 
of the South and Sunbelt, have access to more open surroundings and also 
have the power to get laws protecting that access. 

As a sign for the future, suburbs do exist in large numbers even in the large 
Sunbelt metropolitan areas, and they are beyond control of the central cities 
as soon as they incorporate. For whatever reasons these suburbs incorporate, 
and to whatever extent they occupy the territory outside the central city, they 
in fact become an effective block against city growth, an effective block 
against the movement of city populations, and an effective block against city 
authority. Population statistics show without any doubt that the suburbs, even 
in the Sunbelt and among the newer cities of the Plains and West, have been 
successful in keeping out nonwhites and lower classes. Few readers will be 
surprised to learn that Washington in the 1970 census had a population of 
72.1 percent nonwhite while the neighboring Montgomery County, Mary¬ 
land, had a nonwhite population of 5.3 percent and the neighboring Fairfax 
County, Virginia, had a nonwhite population of 4.1 percent. Few may be 
surprised to learn that the nonwhite population in DuPage County, just west 
of Chicago, was 1 percent in 1960 and still 1 percent in 1970, while the cen¬ 
tral city of Chicago reported around 35 percent black population.^ But note 
how little contrast there is with the newer metropolitan areas west of the Mis¬ 
sissippi, despite the greater access of the central city to the open country 
beyond its borders; in 1970 there were just under 23 percent nonwhites in 
Kansas City, while in one neighboring county there were 18 percent, in 
another there were slightly over 1 percent, and in still another slightly under 1 
pereent. There were just under 13 percent nonwhites in Seattle in 1970, 
while in neighboring King County there were 7 percent and in neighboring 
Snohomish County there were under 2 percent. In the twin cities of San 
Franeisco/Oakland there were, respectively, 28 percent and 41 percent non¬ 
whites, while in the immediately neighboring counties there were 20 percent, 
10 percent, 4 percent, and 8 percent nonwhites. Similar contrasts between 
central city and suburban counties will be found in the matter of median an¬ 
nual family income.^ 

These highly selective illustrations can be best generalized for the country 


5. The figure of 1 percent does not do full justice to the situation in DuPage County. Ari 
NAACP study of 1967 revealed that there were only 589 blacks in DuPage County whose total 
population was 400,000. In a press release from Syd Finley to the Illinois Atoniic Energy Com¬ 
mission January 19, 1967, quoted in Theodore Lorn, Benjamin Ginsberg, et a\.,Pohscide (New 
York- Macmillan, 1976), p. 127. And, although Washington may not constitutionally annex ter¬ 
ritory its suburbs are as selective and its center city problems are as pressing as are all the others. 

6. Interestingly enough, among the few nonwhites who do reside in the suburbs, median an¬ 
nual family income is not appreciably higher than that of nonwhite families in the central cities. 
This suggests that a very high proportion of suburban black families earn their incomes trom me¬ 
nial jobs and household services. 
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bly differential population growth is balkanizing all metropolitan 
heast and elsewhere, and is everywhere producing the same kinds 
, even though as yet to a slightly lesser degree west of the Missis- 
is not altopther the result of racism as such; there is also the 
omic fact that lower income families require more local services, 
•ss of the reason, suburbs everywhere resist the needs of the urban 
merely indicated by the discontinuity of population character- 
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No matter how the problem is viewed, the tragedy appears about 
ites most in need are eities least able to provide 
jifferences between the Sunbelt and Northeast, sueh as those indi- 
•rent annexation patterns and annexation laws, merely add com- 
already highly variable phenomenon of the city in the United 
-ederal system relegated the entire question of local government to 
d most of the states, especially in the twentieth century permit- 
much leeway in their own development. This variability alone 
ally impossible any effort to produce a national urban policy that 
at fhe same time uniform, equal, equitable, fair, and clear. But 
-Ti all there is to the structural problem. Division of the metropo- 
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cause of the artificiality of suburban government. Regardless of 
m population movement and annexation patterns, and regard- 
my different motives that gave rise to separate suburban govern- 
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ity, the socioeconomic city, is the entire metropolitan area, or 
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some definable portion thereof. It is the entire six-county region of Chicago, 
or the entire fifteen-county region of New York; it may possibly be an even 
larger area if one could identify the actual flow of economic transactions and 
commuters. Fear found a means, through government, to divide the indivisi¬ 
ble unit into an incapacitated marketplace of publics. There are now many 
publics, but there is no polity. Some years ago Robert Wood counted 1,4UU 
governments in the “city” of New York.® A more recent count m the far 
smaller region of Chicago produced 1,060 governments, of which 995 were 
substantial enough to have the power to tax. In the country at large there has 
been a substantial reduction in the total number of local 
this is not true in the metropolitan areas. Between 1960 ^ ^ 

number of local governments in the United States dropped from 91,236 to 
78 218. During roughly the same period (1962-72), the number of munici¬ 
palities in the standard metropolitan areas of the United States increased from 
4,903 to 5,467. Moreover, the number of special districts in those same me - 
ropolitan areas increased from 6,153 to 8,054.^ 

There are no signs of a substantial decline in the number of general-pur¬ 
pose governments or of special-district governments in the metropolitan areas, 
because the incentives to incorporate remain strong, and the disincentives are 
not so strong. Moreover, the federal government has stepped in to reward in¬ 
corporation into separate principalities by basing so many of its grant pro¬ 
grams upon the local governments in metropolitan areas. The Municipal 
Yearbook reports that since the early 1960s, most metropolitan areas have ex¬ 
perienced a mushrooming of single- and multipurpose area-wide districts sup¬ 
ported by federal grants-in-aid. Over 4,000 geographic program areas have 
been recognized under 24 federal programs. Examples include: 481 Law En¬ 
forcement Planning Regions; 975 Community Action Agencies; 419 Cooper¬ 
ative Area Manpower Planning System Councils; 56 Local Development Dis¬ 
tricts; 247 Air Quality Regions. An important Federal Budget Circular (the 
famous A-95) issued many years ago and reaffirmed from time to time with 
amendments and clarifications, requires the multitudes of suburban govern¬ 
ments to get together under some kind of metropolitan plan before they can 
qualify for many of the important federal grants-in-aid. However, the plan¬ 
ning requirement is so permissive and so many kinds of useless procedures 
and phoney arrangements can qualify that the federal requirements do not 
impose any incentives for local governments to consolidate or any disincen¬ 
tives for them to continue their separate ways and form additional special dis- 

8. Robert C. Wood, 1400 Governments: The Political Economy of the New York Metropolitan 

Region (Cambridge, Mass.: Harvard University Press, 1961). u'nafnn 

9. Data drawn from U.S. Bureau of the Census, Census of Governments, vol. 1 ' 

D.C.: U.S. Government Printing Office, 1972). Actual conapilations drawn Marian L. 
Pallev and Howard A. Palley, Urban America and Public Policy (Lexington, Mas .. 

1977), p. 58, and John J. HaVrigan, Political Change in the Metropolis (Boston: Little, Brown, 

1976)’, p. 210. 
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tricts to get themselves out of financial burdens without having to consolidate 
with other general-purpose governments. Thus the federal government en¬ 
courages n-etropolitan fragmentation or, at the least, refuses steadfastly to dis¬ 
courage it.f® 


FRAGMENTATION OF THE OLD CITY; 
EMERGENpE OF THE NEW MACHINES” 


Even if the metropolitan city had not become hopelessly fragmented and 
divided agrinst itself, the central cities were already developing their own 
structural incapacities for governing. Cities, and especially the large central 
cities like I^Jew York and Los Angeles, have modernized their governments 
and their rranagements in successive reform movements during the past forty 
or more yt ars. However, when cities decided to eliminate their political 
machines, or to adopt measures to prevent their emergence, they did not nec¬ 
essarily bec:)me better governed cities. 

Modernization has meant replacement of old machines with nevy ma¬ 
chines, The new machines are the professionalized, administrative agencies 
that now run the cities. The career bureaucrats who head these agencies are 
the new boskes. They are more efficient, more honest, and more rational than 
the old amaleur bosses. But they are no less political. If anything, the bureau¬ 
crats in thei • new machines are more political because of the enormously im- 
portant decisions we entrust to them. 

Sociologically, the old machine was a combination of rational goals and 
fraternal lo|alty. The cement of the organization was trust and discipline 
created out of long years of service, probation and testing, slow promotion 
t rough the ranks, and centralized control over the means of reward. The 
power of thL‘ old machine in the community was based upon services ren¬ 
dered. 

Sociologically, the new machine is almost exactly the same sort of organi¬ 
zation. In arty given city there are now many new machines where there used 
to be only cne or two old machines. The base of their power is functional 
rather than geographic. They rely on formal authority rather than upon ma- 
lority acquiescence. And they probably work with a minimum of graft and 
corruption. Jut these differences do not alter their definition; they only help 

to explain w iy the new machine is such a successful form of political organi- 
zation. ^ 

The new nachines are machines because they are relatively irresponsible 

fragmenlation will be found in the 

1975 ^3 7 '' 

r * *' n •' ""y Foreword to the revised edition of Harold F 

Gosnell, Mach le PobtKs: Chicago Mode! (Chicago: University of Chicago Press, 1968). 



178 WHY LIBERAL GOVERNMENTS CANNOT ACHIEVE JUSTICE 


structures of political power. That is, each agency shapes important public 
policies, yet the leadership of each is relatively self-perpetuating and not read¬ 
ily subject to the control of any higher authority. Each must be contended 
with on its own terms. New machines are machines in that the power of each, 
while resting ultimately upon the services rendered to the community, de¬ 
pends upon its cohesiveness as a small minority in the midst of a vast disper¬ 
sion of the multitude. 

The modern city is well run but badly governed because it is comprised of 
islands of functional power before which the modern mayor stands impover¬ 
ished.^^ No mayor of a modern city has predictable means of determining 
whether the bosses of the new machines—the bureau chiefs and the career 
commissioners—will be loyal to anything but their agency, its works, and the 
related professional norms. Our modern mayors have been turned into the 
likeness of a French Fourth Republic premier facing an array of intransigent 
parties in the National Assembly. But the plight of the mayor is worse; at least 
the premier can resign and yet have a reasonable probability of staying in the 
government. These modern American machines, more monolithic by far 
than their ancient brethren, are entrenched by law and supported by tradi¬ 
tion, by the slavish loyalty of the newspapers, by the educated masses, by the 
dedicated civic groups, and, most of all, by legitimized clientele groups enjoy¬ 
ing access to particular agencies under existing arrangements. 

Reformers have not faced up to the potential inconsistencies between run¬ 
ning a city and governing it because they tend to operate under the illusion of 
government by neutral specialist. This is the good-government equivalent to 
the rational man in law and the economic man in classical economics. The 
assumption is that if specialists know their own specialties well enough, they 
are capable of reasoning out solutions dispassionately to problems they share 
with specialists of equal but different technical competencies. That is a very 
shaky assumption, indeed, and Charles Frankel's analysis of such an assump¬ 
tion in Europe provides an appropriate setting for a closer look at it in the 
United States: ''Different [technical] elites disagree with each other; the ques¬ 
tions with which specialists deal spill over into areas where they are not spe¬ 
cialists, and they must either hazard amateur opinions or ignore such larger 
issues, which is no better. 

This problem has not gone unrecognized among reformers and other 
leaders of government, but their efforts seem paltry against the years of devel¬ 
opment of these new machines into functional feudalities. For example, New 
York City tried to strengthen the office of mayor in its 1961 charter. But this 

12. See Wallace Sayre and Herbert Kaufman, Governing New York City (New York: Russell 
Sage Foundation, 1960), pp. 710 ff., who coined the phrase but would not necessarily agree with 
my attitude toward the phenomenon. 

13. Charles Frankel, “Bureaucracy and Democracy in the New Europe,” Daedalus (Winter 
1964), p. 487. 
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administered through city hall.) ,1 

2 . The control of environmental pollution in New York City to been 
within the province of at least six agencies—the Departments of Health, 
Parks Public Works, Sanitation, Water Supply, and Air Pollution Control. 
The failure of cities like New York to work up effective programs of environ¬ 
mental-pollution regulation produced large but lame federal efforts. New 
York City cannot even control the pollution created by its own public facili¬ 
ties, including the millions of tons of sludge the city dumps into the sea eac 
year. They cannot even dump it far enough out into the sea to avoid oc¬ 
casional sewage backups on the beaches of the south shores of Long Island. 

3. Land-use patterns are influenced in one way or another by a great variety 
of city agencies, among which some of the most professionalized 
are employed. Nevertheless, in New York the opening of Staten Isknd by the 
Verrazzano Narrows Bridge, creating a vast new urban frontier, found evv 
York City with no plan whatsoever for the revolution in property values and 
land uses to take place in that borough. In most cities it has proved virtua y 
impossible for one land-use agency to impose its criteria upon the others. 
Zoning agencies have little to do with construction-regulation agencies; 
public-health agencies eannot push either of those around, and public-works 
agencies can usually go their own ways as well. Probably the worst example o 
the results of governmental fragmentation in the land-use area is not in Nerv 
York, but in St. Louis, where a public-housing project containing 2, /b2 
apartaents in 33 eleven-story buildings was newly occupied in 1954 and was 
demolished less than twenty years later. Whatever one can say of the attitudes 
and behaviors of low-income persons inhabiting those apartments, one mus 
also recognize the severe lack of coordination and planning among the 
various agencies that would have built, maintained, or served that project. 
This kind of fragmentation is reflected in Washington and reinforced by 
Washington’s responses to city agencies along the lines of the technical and 
professional personnel who communicate with each other. In September 
1977 President Jimmy Carter and his secretary of Housing and Urban Ueve - 
opment made a well-publicized tour of the South Bronx, one of the most de¬ 
teriorated areas in New York City. He demanded the developrnent of a plan 
for the rehabilitation of this area, only to discover later that such a report ha 
been prepared three years before by a different New York City agency and sent 
to a different Washington agency. 

4 Transportation is also the province of agencies too numerous to list, an 
the consequences fall naturally from their separateness. New York under 
Mayor Robert F. Wagner, Jr., pursued a vast off-street parking program at a 
cost of nearly $4,000 (in 1960 dollars) per parking space, at the very time a 
local rail line was going bankrupt. Meanwhile the Port Authority and the 
Robert Moses agencies were building access roads into the city tota y o'n o 
proportion to any parking, on or off the streets, that the city could possibly 
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have prepared. Mayors throughout the country have been unable to harness 
and control the separate tendencies of these agencies. Transportation and as¬ 
sociated ageicies are the ones most likely to have their separateness protected 
by state or nterstate charters, making them public corporations with their 
own boards of directors and their own sources of finance. The Port of New 
York Autho -ity is the classic case. The Port Authority literally put New York 
City on ruboer tires; nevertheless, it could not control the activities of Robert 
Moses and ihe several agencies through whose control he became one of the 
great builde s of parkways, tunnels, and bridges. In effect, Moses and the Port 
Authority worked out spheres of influence in the region, with the Pori Au¬ 
thority sticking to the West Side and spilling over into New Jersey, and Moses 
on the East Side, spilling over onto Long Island. The best a succession of 
New York rr ayors has been able to do is to ratify their decisions; but perhaps it 
has been of some solace to these mayors to know that New York is not unique. 
There are tninsportation authorities all over the country; they do possess great 
power and great independence in their own domains; and yet, like the agen¬ 
cies in New Pork, neither they, the local mayors, nor local legislatures can di¬ 
rectly bring :heir decisions into line with the decisions of other agencie^s. 

5. The ol ligation to pursue and defend the civil rights of citizens is im¬ 
posed upon ill such agencies by virtue of federal, state, and local legislation. 
Yet, efforts to set up a public Police Review Board, and then a moderate City 
Council review process, were successfully opposed by the professional, orga¬ 
nized police One police commissioner resigned at the very suggestion that 
nonpolice authority would be imposed in any way on the department. From 
the beginning, in the mid-1960s, efforts to experiment with busing of school 
children to ntegrate the schools were successfully resisted. One contempo¬ 
raneous education journalist observed, ^^Often ... a policy proclaimed by the 
Board [of Ec ucation], without the advice and consent of the professional, is 
quickly turned into mere paper policy. . . . The veto power through passive 
resistance by professional administrators is virtually unbeatable.’' He was 
speaking of I'lew York City, but it might as well have been Chicago, or Bos¬ 
ton, or almcist anywhere else. The only force strong enough to turn these 
local education agencies around has been a federal court order or a directive 
from the Department of Health, Education and Welfare threatening to take 
away federal funding (see Chapter 9). 

This is nov to argue that there are no local agencies responsive to central po¬ 
litical control. Nor is it to say that bureaucrats are oligarchs or bigots. It is only 
to say that wlien there is a difference of views among agency chiefs or between 
them and the chief executive, bureaucrats are likely to consult their profes¬ 
sional norm? before consulting their civic conscience. 

17. For an elaborate and an effective analysis of the adventures of Robert Moses and the many 
local agencies le almost completely controlled, see Robert Caro, The Power Broker (New York- 
Knopf, 1974). 
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The decentralization of city government toward the career bureaucracies 
has resulted in great efficiency for the activities around which each bureau¬ 
cracy was organized. As a direct consequence, the city is indeed well run. But 
what of those activities around which bureaucracies are not organized, or 
those which fall between or among agency jurisdictions? For those, as sug¬ 
gested by the cases above, the cities are either suffering stalemate or elephanti¬ 
asis—an affliction whereby a particular activity, say urban renewal, or park¬ 
way construction, gets pushed to its ultimate success totally without regard to 
its balance against the missions of other agencies. In these instances the cities 
are ungoverned. 

Mayors have tried a variety of strategies to cope with these situations, but to 
little avail. The 1961 mayorality election in New York is probably the ul¬ 
timate dramatization of their plight. This election will someday be seen as 
one of the most significant elections in American urban history. For New 
York it was the culmination of many long-run developments. For the country 
it may be the first of many to usher in the bureaucratic state. 

In 1961 Mayor Robert F. Wagner, Jr., was running for mayor against his 
own Democratic leader of that era. Carmine DeSapio. Thanks to DeSapio, 
and the fact that Wagner was the son of a very famous New York politician of 
the 1930s and 1940s, a very young Wagner had been elected mayor in 1953 as 
the regular Democratic candidate. In 1957 he was overwhelmingly reelected 
on the same basis. During that period, however, the Democratic Party in 
New York was coming unstuck. Insurgents were ousting regular district 
leaders. DeSapio was himself on the way out. Business groups, ethnic groups, 
and unions were beginning to scramble for new ways of gaining or maintain¬ 
ing a piece of New York government. Mayor Wagner adapted to the emerging 
reform movement within the Democratic Party by turning against the party 
and attempting to establish a base of power within the reform movement and 
within the city bureaucracies themselves. 

The basis of Mayor Wagner's new electoral organization is indicated by the 
following: His running mate for president of the City Council had been com¬ 
missioner of sanitation, which had itself been the ultimate reward for a person 
who had spent virtually a lifetime career in the Department of Sanitation. He 
had an impressive following among the sanitation workers, who, it should be 
added, were organized along precinct lines. The mayor's running mate for 
comptroller had been for many years the city budget director (Abraham 
Beame, who later became a one-term mayor of New York). As a budget of¬ 
ficial he had survived several administrations and two vicious primaries pitting 
factions of the Democratic Party against one another. Before becoming direc¬ 
tor, he had served a number of years as a professional employee in the bureau. 
Leaders of the campaign organization included a very popular fire commis¬ 
sioner who retired from his commissionership to accept campaign leadership 
and was later to serve as deputy mayor. The campaign organization also in- 
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eluded a iormer police commissioner who had enjoyed a strong following 
among prcfessional cops as well as within the local reform movement. Added 
to this coalition was a new and vigorous political party, the Brotherhood 
Party, composed in large part of unions with broad bases of membership 
among cit^ employees. This is not to mention the support of the Liberal 
Party, which also drew heavily upon union support. Before the end of the 
elecdon rr ost of the larger city bureaucracies had political representation in 
the inner core of the new administration. 

For his [961 reelection. Mayor Wagner had put his ticket and organization 
together ji st as the bosses of old had put theirs together. In the old days the 
problem was to mobilize all the clubhouses, districts, and counties in the city 
by putting together a balanced ticket about which all adherents could be en¬ 
thusiastic. The same seems to have been true for 1961, except that by then the 
clubhouses and districts had been replaced almost completely by the new 
types of units of the new machine. 

As a direct consequence of Wagner’s dealings with the civil-service organi¬ 
zations, ard as a direct consequence of his heavy political dependency upon 
their suppe rt, municipal expenditures began to increase at the unusually high 
rate of 8.9 percent per year, and the city’s expense budget fell into the red for 
the first time since the Depression. New York City has not been able to stay 
out of deficits since 1961, nor was it able to reduce the rate of budgetary 
growth uniil the 1975 fiscal crisis that bankrupted New York in every respect 
except by legal definition. 

In 1965 reformers and antimachine Democrats abandoned Wagner, the 
civil servicji, and its unions, joining Republicans in a fusion movement to 
elect John Lindsay mayor of New York. Lindsay made an attack on the power 
brokers an essential part of his 1965 campaign, and he drew heavily upon 
nongovern nental reform groups and the newly emerging black groups in the 
eity. Howe^/er, this did not check the power, the independence, or the growth 
of the Nei York civil service, so that by the time the 1969 electipn ap¬ 
proached, Lindsay had learned that he could not cope with the city without 
the supporl of these agencies and the largest of their supporting unions. He 
thus repealed 1961 by joining them, giving them virtually everything they 
asked for, and produeing further spurts of budgetary expansion. He ever^tually 
lost control of the city. 

Although neither Wagner nor Lindsay derserves the blame for the 1975 fis¬ 
cal crisis, their strategies for political survival reflected and contributed to the 
runaway inflation of city government that brought the fiscal situation to a 
head. The mnaway inflation was the direct result of the runaway separateness 
of agencies in New York City and the extent to which agencies feed upon as 
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Shefter, New York City’s Fiscal Crisis: The Politics of Inflation and Retrenchment 
Interest (Sumlaer 1977), pp. 98-127. 
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well as feeding the demands of important constituencies in the city. The 1975 
fiscal crisis merely confirmed the fact that city hall was not governing the city. 
The federal government extended emergency loans up to $250 million to 
meet pressing obligations, but set severe conditions on local reform and re¬ 
trenchment. The state government in Albany also intervened in the nick of 
time by setting up a Municipal Assistance Corporation (MAC) which refin¬ 
anced much of the city debt and removed fiscal control from the city. In the 
summer of 1978 Congress declared that since, in its opinion, New York had 
met the conditions set in 1975 it would authorize between $2 and $4 billion 
in loan guarantees—federal underwriting of city and MAC local-revenue 
bonds that enable them to be sold on the open market without exorbitant in¬ 
terest rates. This puts New York into a state of permanent receivership (see 
Chapter 10), and it is likely to last for a long time, if one can judge from the 
persistence of older patterns under Mayor Edward Koch, elected as a minority 
Democrat to succeed Mayor Beame in 1977. 

Koch was one of the reform leaders who deposed Carmine DeSapio in the 
1950s. In the intervening years Koch served in Congress and returned to city 
hall without a popular base independent of the city’s bureaucracy. Many 
civil-service unions opposed him during the primary, but he was not long 
making peace with them. The 1978 wage settlement of 4 percent in each of 
the next two years was reported to Congress as less than the 5.5 percent being 
used as the standard for inflationary increases. The report neatly dodged the 
fact that the city employees were getting cost-of-living increases in addition to 
the 4 percent contract raises. Even more than his predecessors. Mayor Koch 
confronted his agencies from a position of weakness and needed to build his 
governing coalition upon them if he was not to become another frustrated, 
one-term mayor. 

Destruction of the old machine and streamlining of city government did 
not, in New York or elsewhere, elevate the city into some sort of political 
heaven. Reform did not eliminate the need for political power; it simply al¬ 
tered what one had to do to get political power. 

Local government reform is another part of the pluralist approach to gov¬ 
ernment. Traditionally, the reform cry was populism, technocracy, and de¬ 
centralization; but its results are pluralistic—with predictable consequences. 
Reform was based upon an assumption that the city needed to make no hard 
political choices but only to set up a process by which agencies and clientele 
would make the laws by arrangement. The public interest would emerge from 
interactions between elites of skill and elites of interest. The actual result has 
been little government at all. 

The problems of cities seem to go beyond all the known arrangements for 
self-government. This is, however, less a cause for despair than for a moment 
for realizing that some city problems require substantive law, not procedural 
tinkering and marginal incrementalism. Unfortunately, all the tinkering of 
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the pash however honest and efficient its administrative results, seems to have 
ended in ar institutional incapacity to make law. Thanks to reform, cities no 
longer have serious problems of management. Their problems require fun¬ 
damental n .oral choices, and morality is not a question of technology. 


Why Federal Idols Broke 

If there is aiiything new in the cities of the United States, it is the failure of po¬ 
litical institutions. In the city there are many publics but no polity, therefore 
little law. Ill the central cities the polity has been carved up into rigid tech- 
nocrized domains, so their functional power increases at the expense of sub¬ 
stantive auihority. The crisis in the cities has been one of governmental inef¬ 
ficacy and governmental illegitimacy. The black revolution merely showed it 
up for wha it really was. The city began to fail its residents, black and white, 
as it fragmented itself. Cities ean move mountains of earth and .stone to build, 
but they seem no longer to possess the capaeity to reach the ba.ses of decay. 
Whether the issue is pollution, transportation, or integration, there can be no 
policy for the city without a polity of the city. 

It would seem natural, then, that despite any advancements in technology 
or in general well-being, there is no advancement in the respect of American 
citizens for public objects; respect for public objects may have reached a new 
low among urban blacks. While rioting cannot be condoned, it at least can be 
properly understood in this context. Many of the urban disorders of the 1960s 
and 1970s possessed a strong element of randomness and desperation; but it is 
no coincidence that the riots of the 1960s tended to be literally triggered by 
minor involvement with the police. It is also no coincidence that when riots 
become fo:;used on an attack, this attack seems to be against the police and 
firemen—not the '‘white devil” as such, but officialdom which happens to be 
white. When rioting becomes a concerted attack, it tends to move against au¬ 
thority anc the symbols of authority. Phrases like "black power,” "the power 
structure,” "green power,” and "black nationalism” constitute a political rhet¬ 
oric because the source of the problem is political. And as the riots of the 
1960s became the lootings of the 1970s, another aspect of the same phenome¬ 
non could be perceived. In the first place, there is something deeply wrong 
with legitimacy, with civic consciousness, and with civic training when 
hundreds of people will wantonly trespass and loot the innocent as soon as 
there is reasonable probability they will not be apprehended. But in the sec¬ 
ond place, it is even more indicative that the looting does not become a riot as 
long as the police make no effort to intervene. This is, in fact, the official 
analysis of the New York Police Department. According to the police com¬ 
mander (himself a black) of the North Brooklyn district where the worst loot- 
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ing occurred after the New York City blackout in the summer of 1977, the 
police would have been occupying, clearing, and cooling that area for weeks 
after the looting if they had fired a single shot over the heads of the looters. 

WASHINGTON: RISE AND DECLINE 

Cities, recognizing their own inadequacies, began to turn to Washington 
even before World War II, But the response in federal programs with special 
relevance to the cities was slow and sporadic until after 1957, following the 
Little Rock and Sputnik embarrassments, the urban-liberal takeover of 
Congress in 1958, and the return of the Democrats to the White House in 
1961. 

It would be impossible to construct an authoritative list of federal urban 
policies. Many of the most important federal programs in the cities are not, 
strictly speaking, urban but merely have special urban relevance. And some 
involve guarantees and insurance rather than actual transfers. Tlius the list in 
Table 7.1 is selective, informal, and noncumulative. However, it does pro¬ 
vide a good context for grasping the scale, the nature, and the problem of fed¬ 
eral involvement in urban life. 

It is clear from the table that the most recent federal policies are those that 
are directly and exclusively urban in nature. Primarily they are the housing, 
transportation, and health programs of the 1949-50 and 1958-62 periods,' 
plus the new urban welfare programs of the late 1960s. These direct urban- 
oriented programs are not only the most recent, but they are governmentally 
weak in a way that prevents them from answering the real cries of the cities. 
Because of the weaknesses, they will continue to constitute an inadequate 
response, no matter how greatly they may be expanded or how sincerely and 
efficiently they may be implemented. 

The older policies had two important features in common. In the first place, 
they were general, problem-oriented programs that simply had a special rele¬ 
vance to urban life. That is, they constituted an attack on the problems of in¬ 
dustrial society as they were understood at the time. In the second place, these 
programs tended to be nondiscretionary or at least a good deal less discre¬ 
tionary than the later direct urban programs. There are of course variations 
of degree; but it is nonetheless true that the older programs were clearer in 
their definition of the problem and were a great deal less discretionary in the 
manner in which they delegated implementation to administrative agencies. 
Moreover, the older programs that were discretionary share the weaknesses of 
the newer programs. The older programs—such as Social Security, public 
health, research, highway construction, and so on—sought to achieve their 
generality by defining a category and applying assistance to the entire universe 

19. This is an application of criteria developed in Chapter 5. For further treatment of welfare 
within this context, see Chapter 8; for a look at their special impact on cities, see Chapter 9. 
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TABLE 7.1 

Federal Programs of Relevance to Urban Life'" 


:o Impacted Areas Program 
lentary and secondary school aid 
er education facilities construction, etc. 
itional education and other problem teaching 


ar ?as 

Social md Rehabilitation Service (Welfare) 

Offic e for Civil Rights 
Publ c assistance 
Wor: incentives 

Supplementary Security Income (SSI) Program 
Hun^ an development (education and vocational 
ed ication, social services) 

Pollijtion control and abatement activities 

Department of Housing and Urban Development 
Low Rent Public Housing Program 
Urban i ransportation assistance 
Rent Supplement Program 
Community planning and development 
Public assistance and other income supplements 

' SOURCES; Special Analyses: Budget of the United States Government, Fiscal Year 1978’and 
m Budget of the United States Government, Fiscal Year 1978 (both Washington, 
D.y.,: U.S. Government Printing Office.) 


1976 

(millions of dollars) 


823.4 

49.8 

61.4 

1,403.2 

5,266.0 

146.9 


1,476.0 

1,243.0 

256.0 

881.0 

704.0 
2,409. $ 
3,350.9 

799.2 

24.6 

17,240.9 

400.0 

5,518.5 

1,702.3 

43 . 7 : 


535.0 

0.4 

800.0 

2,082.3 

36.2 




TABLE 7.1 {continued) 


1976 

(millions of dollars) 


Department of Housing and Urban Development (continued) 
New Communities Administration 
Community development (annual contributions for 
assisted housing, contract authority)! 

Department of Labor 

Employment and training assistance 
Community service employment for older Americans 
Temporary employment assistance 
Federal unemployment benefits and allowances 
Unemployment Trust Fund (training, employment, 
unemployment insurance) 

Department of Transportation 

Urban mass transportation (contract authority 
included) 

Federal Aviation Administration 
Pollution control and abatement activities 

Department of Treasury 

Payments to State and Local Government Fiscal 
Assistance Trust Fund 

Independent Agencies 

ACTION—domestic programs 

Community Ser\dces Administration (formerly 

OEO) 

District of Columbia 

Environmental Protection Agency (pollution 
abatement subsidies) 

Insurance and Credit Programs t 
Direct Loans in 1976 
VA 

District of Columbia 

Treasury, New York City seasonal financing 
Guarantees of New York City issues 

Value of Loans Guaranteed and Insured in 1976 
Low-rent public housing 
FHA 
GNMA 
VA 


8.4 

18,033.5 

2,916.8 

85.9 

2,825.0 

410.0 

16,213.5 


946.6 

547.0 

75.3 


6,354.8 


103.1 

519.7 

465.5 

2,428.6 


5,250.0 

525.0 

266.0 

1,260.0 

1,082.0 


454.0 

2,338.0 

7,887.0 

6,133.0 


t “Budget Authority usually takes the form of Appropriations, which permit obligations to be 
incurred and payments to be made. Some budget authority is in the form of contract authonty, 
which permits obligations in advance of appropriations and therefore requires a subsequent ap- 
propriation or receipts to liquidate these obligations.” SOURCE: Budget of the United States Gov 

ernment, Fiscal Year 1978, p. 229. , , , , j i c r’V. + in 

t Loans and guarantees should not be cumulated with budget outlays. See Chapter iU. 
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of person?, practices, resources, or symptoms within the category. Many of 
these are called categoric assistance for good reason. There was necessarily 
discretion within which the administrator could deal with unanticipated 
cases; ho’^^ever, there was also a considerable amount of statutory guidance 
that was e ither explicit or inherent in the definition of the category. 

The nckver urban or urban-oriented programs try to achieve their generality 
by delegation rather than by definition or categorization. And they are general 
only by leing vague, as to jurisdiction, methods, scope, objects, and any 
other diirension in which an administrator requires guidance. It should be 
clear fron. common sense as well as from the earlier discussion in this chapter 
that citie? in the United States are too variable to be grouped into a single 
urban classification for purposes of making public policy. Once the policy cat¬ 
egory is defined as urban rather than in terms of some specific problem that 
may be particularly revelant to the urban situation, the argument fof delega¬ 
tion becoTtes compelling and the need for delegation becomes unavoidable. 
Since it is true that each city is in many ways unique, and since it is true that 
each city has its own way of doing things, and since it is true that people on 
the scene know more about their own problems than do people in Washing¬ 
ton, it then follows that the federal agency administrator and the chief execu¬ 
tive must be left with almost complete discretion in dealing with local situa¬ 
tions. But if we turned the situation back on its feet and held the federal 
government to policies for which they were able to define a particular prob¬ 
lem, the arguments for delegation and for administrative and local discretion 
would be a good deal less compelling. 

The election of Richard Nixon provided an opportunity to reintroduce 
some rest aints and guidelines into national urban policies. Nixon owed cities 
and blacks less than any Democrat would have, and he did not hide his 
awarenes? of that. What better time to change the situation, at least to turn 
federal-uiban relations into a great debate? What meaning can we give to the 
fact that his did not happen? 


Nixon s Urban Policy 


THE TWO-PARTY SYSTEM PROVES COMPATIBLE 
WITH THE INTEREST-GROUP SYSTEM 


One of Richard Nixon's leading campaign banners was the New Federalism, 
and anotier one was state's rights. Nixon declared war on the War on Pov- 


20. Anot ler good criticism of the liberal theory of delegation and its justification on the basis 
of how much more complex modern life is that there is more good law to be found in the social 
legislation t lat was new in the turbulent 1930s than in the urban legislation of the 1960s and 
1970s, or ir the more reeent regulatory legislation discussed in Chapter 5. 
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erty, war on Washington, and war in particular upon the generosity of Demo¬ 
crats toward the cities. Early in his Administration, President Nixon de¬ 
nounced the ''radical departure from the vision of Federal-State relations the 
nation’s founders had in mind,” and he sought to return "power to the peo¬ 
ple” not through local participation in federally sponsored programs but by re¬ 
turning to local governments the power and resources themselves. Quite 
clearly there were going to be fewer resources turned back to the local govern¬ 
ments from Washington than the amounts spent by the Democrats for urban 
and urban-related programs during the 1960s. Many felt that the New Fe¬ 
deralism was merely a mask for reduction and retrenchment against the cities. 
It could have been that, and it could have been more. It could have been a 
real rejection of the uses of government by the statist liberals of the 1960s—a 
turning toward a reduced national presence, a rejection of narrow and selfish 
definitions of interest, and an embrace of the community in a real resurgence 
of state’s rights. As it turned out, the Nixon approach involved none of those 
possibilities. The Nixon approach involved a contrast from Democratic poli¬ 
cies only in terms of scale; there was a reduction in the rate of increase of fed¬ 
eral appropriations for urban programs. Except for that, Nixon’s method and 
concepts were drawn from the interest-group liberal universe; and Nixon’s 
approach actually reinforced interest-group liberalism, not only by continu¬ 
ing those methods but by proving that a real two-party system could operate 
within an interest-group liberal governmental system. 

President Nixon’s answer to the Democrats was revenue sharing. The con¬ 
cept can be traced back into the 1950s, but the actual Nixon proposals were 
developed by a Democrat, economist Walter Heller, in the early 1960s. 
Nonetheless, from the beginning, the idea seemed to get more support from 
Republicans than Democrats. Unions in particular had been fearful of the 
implications of revenue sharing. In 1968 the Republican platform had explic¬ 
itly endorsed revenue sharing, while the Democratic platform waffled in quite 
vague terms about the same thing. And in 1969 President Nixon moved al¬ 
most immediately to propose important revenue-sharing legislation. It was to 
be the featured policy in the Nixon urban plan—indeed, the featured policy 
in his entire domestic program. After nearly three years of prodigious and sin¬ 
cere effort, President Nixon got his revenue-sharing program through Con¬ 
gress. So propitious a moment was it for President Nixon that he took the 
legislation—the State and Local Fiscal Assistance Act of 1972—to Philadel¬ 
phia for an outdoor signing ceremony at Independence Hall. In the presence 
of many national, state, and local dignitaries, President Nixon expressed his 

21. Detailed accounts of this important legislative decision will be found in Richard P. Nathan 
and Susannah E. Calkins, "The Story of Revenue Sharing,” in Robert L. Peabody, ed.. Cases in 
American Politics (New York: Praeger, 1976), pp. 11—43; and Joseph Penbera, “A Test of the 
Lowi Arenas of Power Policy Approach: The Case of the State and Local Fiscal Assistance Act of 
1972” (Ph.D. dissertation, American University, 1974). 
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hope that the ties to the American federal system, created two hundred years 
earlier in Philadelphia, would be strengthened. After the signing, as the digni¬ 
taries were either congratulating one another or scrambling for position with 
President IS ixon, the meeting was adjourned, the crowd was dispersed, and 
the document was left unattended on the signing table: ''[A]fter the great cere¬ 
mony of signing under the shadow of Independence Hall, nobody picbed up 
the bill. Ard after everybody else had left, it was still sitting there. One of the 
policemen picked it up and asked: ^Does anybody want this? 

That is £ good introduction to the legislation itself. There was so little law 
in this legislation that, beyond the authorization itself, nothing in it meant 
very much, At least we can give the president credit for explicitly seeking to 
keep the gi idelines to a minimum. He succeeded. For example, general reve¬ 
nue funds were to be limited to ^ priority expenditures.” However, the list of 
priority ex])enditures was so long and open-ended that it turned out to be no 
limitation whatsoever upon the ability of local governments to use the re- 
venue-shai ing funds or to divert other funds freed because of the revenue- 
sharing windfall. Another general limitation was the prohibition on the use of 
revenue-sf aring funds as matching funds by state or local governments on the 
basis of which additional federal categoric or special revenue-sharing monies 
might be obtained. This, too, was an ineffectual guideline, for at least two 
reasons. First, it could not control the diversion of other funds to match addi¬ 
tional federal grants. Second, especially because revenue-sharing dollars be¬ 
came indistinguishable from other monies in the local or state budgets, it 
would be mpossible for a few federal agents to monitor the uses of mpnies by 
thirty-nine thousand state, county, township, and municipal treasuries. 

Anothe- of the important guidelines in the revenue-sharing legislation was 
the alloca:ion formula. This had been a serious matter to members pf Con¬ 
gress, and each chamber sought to direct the Administration in its eventual 
distributicn of billions of dollars from the federal treasury. The Hou.se version 
of the bill provided for a formula that was biased in favor of populated and in¬ 
dustrial states. The Senate provisions favored low-income states with more 
heavily ri ral populations. In the end, ^^the Conference Committee resolved 
its dilemma with a Solomon-like compromise. Each state would have its en¬ 
titlement determined under both the House and Senate formulas; it would 
then receive its allocation under whichever formula would give it the higher 
amount.’ 

To be ;ure that no additional liens or restrictions were put on these funds, 

22. Attril uted to Senator Howard Baker (R-Tenn), quoted in Dennis R. Judd and Francis 
Kopel, “The Search for National Urban Policy: From Kennedy to Carter,” in Theodore I^wi 
and Alan Stone, eds., The Nationalization of Government: Public Policies in Amerjca {Santa 

Monica: Sage, 1979). . 1 • 1 

23. Nathan and Calkins, “The Story of Revenue Sharing,” pp. 40-41. Since this approach 
would allocate more than the full amount. Congress improvised a way out by reducing all state 
allocations proportionately to conform to the available funds. 
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the law provided that two-thirds of the state allocation would go directly to the 
ocal governments with only one-third retained by the states for distribution 
by the states under conditions they might set. Thus the only effective limita¬ 
tion in any part of this large and important piece of legislation was the non¬ 
discrimination provision (section 122), which was an application of the gen¬ 
eral restriction on all federal programs that no person shall be excluded from 
participation or benefits on the basis of race or sex.^^ As glaring proof of the 
ettectiveness of legislative restrictions on administrative action, we will see in 
Chapter 9 the dramatic effects of the nondiscrimination provisions in federal 

Although the total amount of revenue-sharing monies made available by 
the federal government seems large-over $30 billion during the first five 
years the actual amounts reaching local governments constitute a small 
component of their budgets. For example, in 1974, when the apportionment 
to local governments amounted to $4.5 billion, revenue sharing accounted 
or only 3 1 percent of local government revenues. ^5 Without any clear fed¬ 
eral guidelines, and with such a modest proportion of a windfall local gov- 
ernments made their own decisions and kept their own counsel with regard to 
the local allocation of those funds. And as it turns out, the substantial propor¬ 
tion of their funds went to police and fire protection services. Smaller prin¬ 
cipalities reported having spent 33 percent of their revenue-sharing funds on 
public safety, while larger cities spent more than 44 percent on public safety, 
rhe nation s fifty-five largest cities spent 59 percent of their revenue-sharing 
un s on pubic safety. An unnoticed and unappreciated aspect of this 
however, IS the extent to which these revenue-sharing funds freed other local 
revenues for other purposes. During the very period when revenue sharing be¬ 
came an important proposal and was eventually adopted, cities were getting 
into more and more trouble in their ability to raise funds through borrowing 
an were spending more and more of their annual operating budgets on ser- 
vice to the debt they had already accumulated. For many of the largest cities 
in the United States, debt service had become the third most important 
budgetary outlay, following only those outlays for education and welfare. In 
an important sense, therefore, revenue sharing became an indirect subsidy to 
the private finance capital market, because the increased ability of cities to 
meet t eir debt extended for still another few years the ability of the private 
capital market to buy local revenue bonds at more or less reasonable rates of 
interest. The New York City fiscal crisis of 1975 proved that revenue sharing 

24. It IS interesting that section 122 does not include religion as one of the characteristics 

avrStfActomefand""!*' f ‘he general application of the 

25 Indd and judicial rulings since that time. 

25. Judd and Kopel, The Search for National Urbair Policy ” p ?l 

Zo. Ibid. 2 > 
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was not enough, but it, for the moment, has sufficed to avert bankruptcy in 
many other cities. 

Another ^^ery important implication of revenue sharing and the additional 
discretion it has given cities over federal funds is the shrinkage of local govern¬ 
ment expenditures on local human resources programs. In 1972, the last year 
before revenue sharing, human resources accounted for 69 percent of all 
grants-in-aid outlays by the federal government. Primarily as a result of the 
diversion o;' at least 11 percent of federal outlays through revenue sharing 
from the categoric programs, the human resources categories of the federal 
grants-in-ai d outlays dropped by 14 percentage points immediately the next 
year.^^ Local governments could continue, if they so chose, to maintain their 
accustomec outlays in these human-resources categories. But with the in¬ 
creased discretion over the monies that were coming from the federal govern¬ 
ment, mos local governments chose to divert still additional outlays from 
these human-resources programs. Thus many local governments gave up wel¬ 
fare for General Sherman tanks and computers. 

Partially to placate the Democrats, who worried that general revenue shar¬ 
ing would simply be adopted at the direct expense of existing urban programs, 
but partly out of a sincere effort to simplify national administration and to free 
local governments, Nixon had tried to consolidate the many existing national 
categoric giants. Within little more than a year of his general revenue-sharing 
proposals. President Nixon proposed seven types of special revenue sharing, 
each of wf ich would consolidate several existing state and local grant pro¬ 
grams. If e lacted, these programs would have amounted to more than twice 
as much a: general revenue sharing itself. 

These proposals for special revenue sharing were not welcomed by the 
Democrat!: majority in Congress, but eventually two of them were adopted. 
These were the Comprehensive Education and Manpower Act of 1973 and 
the Housing and Community Development Act of 1974. The first of these 
collapsed the existing 10,000 federal manpower contracts into 50 state and 
350 large city block grants. Most of the discretion was put into the hands of 
the mayon of these cities. The Housing and Community Development Act, 
which tool: effect on January 1, 1975, replaced seven major categoric grant 
programs \vi\h a single block grant. Examples of existing categoric grant pro¬ 
grams that were consolidated under the CD block grant authorization were 
grants for water and sewage systems, grants for neighborhood facilities and 

27. Thortiis Boast, “A Political Economy of Urban Capital Finance” (Ph.D. dissertation, 
Cornell University, 1977). 

28. Judd and Kopel, p. 33. Richard P. Nathan et ah, Monitoring Revenue Sharing (Washing¬ 
ton, D.C. The Brookings Institution, 1975), ob.serve that the older, larger, and more hard- 
pressed cities tended to u.se the largest proportions of their revenue-sharing funds on maintenance 
of programs, while smaller and more affluent jurisdictions used theirs for new services (p. 230). 
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land-acquisition programs, grants for code enforcement and neighborhood 
development, grants for urban renewal, and grants for the Model Cities pro¬ 
gram. Here again, the major portion of discretion was expected to be lodged 
in city hall,^^ 

The significance of these Nixon proposals and the eventual legislation does 
not lie in the comparative generosity of Republicans and Democrats; nor does 
the significance lie in the details of implementation. The significance lies in 
the fact that the Republican approach to the problems of the cities is exactly in 
line with that of the Democrats. It was one more step, and a large one, pre¬ 
cisely in the established direction. Through revenue sharing and block grants, 
President Nixon took the already highly discretionary policy area of national 
government aid to state and local governments and made it still more discre¬ 
tionary. Before Nixon, urban policies at least embodied a minimum of in¬ 
struction, if only through the fact that each was a categoric grant. Each grant 
category was fairly small; and there were many such categories. Everything 
within the category may have been left to the discretion of the administrator 
and the local government. Indeed, that was true of most categoric aid pro¬ 
grams all along, all the more true after the Democrats established the War on 
Poverty. Nevertheless, there was an outer limit; it was inherent in the defini¬ 
tion of the category itself. A grant for uban renewal could not be spent for a 
General Sherman tank. A grant for adult education could not be diverted to 
street cleaning or to payments on the local debt. President Nixon, through 
revenue sharing and the block grants, eliminated what remained of guidelines 
in the categories. After 1973 there was no structure or form at all in these 
urban programs. Nixon could have been a great deal more generous. Ford, in 
the end, did loosen up a bit on the purse strings. But until the structure was 
changed, the nature of urban policy and the nature of liberal government was 
not going to change. Comparative generosity had little to do with it. 

After Nixon, as before Nixon, cities were left to their own devices. Revenue 
sharing may have given them a longer leash but not a new lease. Cities were 
left to confront their suburbs. Suburbs were left to confront each other and 
the central cities. And all local areas were left to compete, catch as catch can, 
for the inflated yet shrinking dollars in the private capital market. Probably 
most important of all, local governments were made victims of the largest in¬ 
terest groups that had a special or exclusive stake in city affairs. Revenue shar¬ 
ing had reduced to a minimum beyond that which could have been con¬ 
ceived in the 1960s the capacity of cities to deal advantageously with the 
bankers, the insurance companies, the investment brokers, and the large, 
locally based unions. On the one side, for example, revenue sharing was vir¬ 
tually a subsidy to the private capital market—at least it was an assurance that 

29. Good treatments will be found in Judd and Kopel, pp. 37-46, and in Owen and Schultze 
Setting National Priorities: The Next 10 Years (Washington, D.C,; The Brookings Institution] 
1976), pp. 359 ff. 
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they could continue to buy and sell tax-free local bonds without fear of bank¬ 
ruptcy. On the other side, revenue sharing, like the War on Poverty, had reaf¬ 
firmed home rule and therefore had left most cities without allies in the state 
Capitols and without the ability to play some interests off against others. Cities 
could lobb^ for more money, especially in Washington. In fact, during the 
decade be^veen 1965 and 1975, the United States Conference of Mayors be¬ 
came one c f the most active Washington lobbies. This group was part of what 
one expert las called the urban interest network,^’ composed of the whole va¬ 
riety of urban-based interest groups whose purpose was largely to flank the 
problems oFthe cities by more effectively drawing upon national largesse.^^^ In 
addition to the National Conference of Mayors, the 1960s and 1970s saw the 
emergence of the National Housing Conference, the National League of Cit¬ 
ies, the Na ional Association of Housing and Redevelopment Officials, and a 
host of othi:;r national conferences and associations of urban interest. There 
were also Ihe individual lobbyists for specific cities, who were competing 
vigorously against other cities. Yet with all of that interest and all of that orga¬ 
nizational effectiveness, those same cities were unable to confront their own 
organized bureaucracies and related private unions, because these interests, 
with their exclusively local base, had the superiority of bargaining power, 
sticking poUer, and the power of embarrassment that would tend to level even 
the most ambitious and powerful of local officials. 


Why Effective Urban Policies 
Cannot Be Made in Washington 

The delegation of discretion in urban subsidy and assistance programs is a fact 
of modern ife, justified, as is the delegation of discretion in regulatory pro¬ 
grams, by tie speed and complexity of modern life. National legislation at¬ 
tempts to generalize its applicability to all cities, but it achieves that generality 
only through vagueness. Chapters 8 and 9 will give additional illustrations of 
these programs and of the consequences of broad and vague delegations of 
power. But in anticipation of those additional cases and evaluations, it is 
worth showing first in general why a discretionary approach by the federal 
government to the cities almost inevitably converts federal assistance into a 
product hazardous to our health. 

In the fin t place, since the national government is precisely a national gov¬ 
ernment, and since each city is special, a federal policy oriented toward cities 
as such can be general only if it is vague. But if these programs make federal 
funds available without any criteria they are merely an open invitation to 

30. Suzanne Farkas, Urban lobbying: Mayors in the Federal Arena (New York- New York 
University Press,, 1971), Chapter 2. 
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scramble, forcing cities to become vigorous lobbyists and forcing federal ad¬ 
ministrators to become purely bargaining politicians without any goals what¬ 
soever. As we shall see, under these circumstances federal aid merely enables 
local elites to reinforce local patterns and practices. 

In the second place, vague enabling legislation renders the national govern¬ 
ment politically incapable of applying broad national goals even if the presi¬ 
dent should have some. The delegation of discretion to the president may in¬ 
volve an increase of power for the president and for those to whom the 
implementing power is subdelegated. However, discretion also involves a 
commensurate increase in personal responsibility. All presidents have a heavy 
stake in urban America; and, even though Democrats tend to be more sensi¬ 
tive to central cities than Republicans, no president in our age is going to be 
willing to take personal responsibility for favoring some cities or suburbs over 
others or for inconveniencing cities unduly by insisting on special placement 
of public housing or by rejecting an elaborate redevelopment or demon¬ 
stration plan. To the liberals, the special sensitivity of presidents to the urban 
situation has been one of the appeals of the Executive Branch over Congress. 
But the new urban and urban-oriented programs alter the meaning of that 
relationship almost completely. Who is to be responsible for the decision that 
adversely affects a local situation?^^ The fact that Gerald Ford did as well in 
the urban-industrial states of the West as Jimmy Carter did in the urban-in¬ 
dustrial states of the East, and the fact that Ford did fairly well even in some of 
the Eastern industrial states he ended up losing, cannot be lost on any Repub¬ 
lican president. 

In the third place, an urban-policy orientation tends to destroy the clarity of 
other federal programs once they are brought into the urban orbit. To be quite 
specific, the urban-policy orientation of the 1,960s took most of the civil rights 
out of civil rights. In order to reach a level of generality above the morass of 
individual cities. Presidents Kennedy and Johnson redefined the problem of 
urban living as economic. Civil-rights laws had defined the general problem 
of American life in the 1960s and 1970s, just as welfare and labor laws defined 
the problems of the 1930s. Civil-rights laws are not urban legislation; in fact, 
the original civil-rights laws were enacted with distinctly nonurban— 
Southern—practices in mind. When the social revolution of our time be¬ 
came black and shifted North, the civil-rights acts became overshadowed, first 


31. For a thorough study of the conditions and extent of urban lobbying since 1961, see 
Suzanne Farkas, Urban Lobbying. 

32. In 1965, for example, the Office of Education decided to withhold around $30 million 
from Chicago’s Board of Education pending an investigation of charges of de facto violation of 
civil-rights laws. A combination of Mayor Richard Daley’s special access to the White House and 
his control over the Chicago congressional delegation proved too much for the combined strength 
of the Office of Education and the presidency of the United States. The prostration of the mighty 
Washington before a scrappy mayor is merely suggestive of the problem; and it is one to which the 
Republicans are not immune. 
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by Kennedy s efforts to solve urban problems economically through fiscal pol¬ 
icy and ben through Johnson’s efforts to transform the Northern cities 
through tfie War on Poverty. Due largely to the political foundation of the 
presidency and the turn of the liberals toward the urban orientation, the fed¬ 
eral government was virtually forced to react to the cries of the cities with 
cash. Federal policy became a matter of indemnifying damages rather than 
righting wrongs. 
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INTEREST-GROUP 
LIBERALISM AND POVERTY 
The End of the Welfare State 


Poverty is all relativity. The cutting line for the poor can be drawn anywhere, 
depending only upon one's propensity to sympathize. When Marie An¬ 
toinette said, ''Let them eat cake,” she probably assumed most of the poor 
were well enough off to buy cake when there was no bread to be had. On the 
other hand, the line can be drawn harshly at the level of actual physical sur¬ 
vival, as Ricardo and the gloomy nineteenth-century liberals tended to do. 
But even this is arbitrary, for subsistence changes with medical advances and 
according to prevailing definitions of survival. For example, the leadership of 
the 1960s chose to draw the line at around $3,000 of family income per year. 
Such a criterion had important policy implications, because it defined as 
poverty-stricken and in need of public assistance nearly one-fifth of the popu¬ 
lation of the United States. There are many technical objections to this crite¬ 
rion, especially to basing it upon money income.^ But there is nonetheless no 
principle by which one can object to the high cutting point as such. This gen¬ 
erosity was somewhat exhilarating, especially given the tardiness with which 
Americans agreed to discuss the issue in public at all. 

Almost from the dawn of the Industrial Revolution poverty was recognized 
as one of the new problems. There had always been poor people, but never 
before industrialization had there been a permanent stratum of propertyless, 
dependent paupers (that is, dependent persons outside almshouses and other 
institutions).^ The mechanism by which industrial poverty was created may 
not have been the poor redistribution of Henry George's "unearned incre¬ 
ment” on land; nor need it have been deliberately created by capitalists to in¬ 
still the will to work. But undeniably poverty did not disappear with progress. 

1. See the excellent remarks of Professor Margaret C. Reid before the Poverty Subcommittee 
of the House Committee on Education and Labor, April 24, 1964, pp. 1427 ff. Reprinted in Pov¬ 
erty Amencnn Style, Herman P. Miller, ed, (Belmont, Calif.; Wadsworth, 1966), pp. 231 ff. 

2. For an excellent treatment of the relation of poverty and pauperism to industrialization, see 
Karl Polanyi, The Great Transformation (Boston: Beacon Press, 1957), Chapters 7-9. 
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As ind istrial states became industrial democracies poverty became an intol ¬ 
erable condition rather than merely an established fact. At first, industrial 
poverty in the United States was taken care of—haphazardly but rather well in 
relation ta contemporary attitudes—by personal, family, and local resources. 
Organized philanthropies, neighborhood and fraternal organizations, settle¬ 
ment houses, and other more or less formal organizations were soon to join 
in. Only at the end of the nineteenth century were state and local govern¬ 
ments to begin picking up a significant share of the costs. State and city 
departments of charities were soon set up to dispense aid directly and to partic¬ 
ipate indirectly through grants in support of existing private institutions. Once 
the pattern was established, growth was probably inevitable. A public aid 
lobby de\ eloped under the leadership of such visionaries as Frances Perkins in 
New Yo: k and Edwin Witte in Wisconsin. Public aid appropriations ex¬ 
panded, Methods of administration were invented. Concepts, definitions, 
and means tests were invented. A whole new profession of welfare administra ¬ 
tion emerged. In 1928, at the height of prosperity on the eve of the Depres¬ 
sion, 11.5 percent of all relief granted in fifteen large cities came from public 
funds. ^ A meager proportion by present standards, but by that time the basis 
for the welfare revolution had been established. Even the meaning of being 
poor had been redefined, as suggested by the almost universal change of local 
administi ative designation from '‘Department of Charities'’ to "Department of 
Public Aid,” then to "Department of Welfare,” and, most recently to "De¬ 
partment of Human Resources.” 

The ri dimentary welfare systems of the early part of the century were prob¬ 
ably adec uate for their times, just as private methods may have been sufficient 
for the es rly periods of industrialization. While they met only a fraction of the 
need, by any definition, these agencies worked among people who expected 
far less (whole populations were poor according to present definitions), who 
could return to the family farm, and/or who lived amid a self-conscious eth¬ 
nic or regional group. It is hardly necessary to report that the 1929 Depression 
changed all this. The scale of industrial failure made nationalization of wel¬ 
fare necessary. The degree to which it rendered poor many thousands who 
had never known poverty before also meant that all lingering notions about 
individual guilt for poverty would be forever eliminated. The Depression 
revealed that capitalistic poverty is systematic. Obviously this meant that 
somethirg systematic should be done about it. 

However, recognition of national responsibility for poverty is only half of 
the problem, perhaps the simpler half. How one proceeds to discharge that re¬ 
sponsibility is quite another matter. America's initial response was the Social 
Security system of the 1930s—by 1965 this was old welfare. Once it es¬ 
tablished itself as a basic part of the American way of life its inadequacies 

3. From a WPA study by Anne E, Geddes, reported in Merle Fainsod et al., Government and 
the Americm Economy (New York: Norton, 1959), p. 769. 
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came to be stressed. Since no amount of revising categories of aid or liberaliz¬ 
ing benefits could meet all criticisms, a search for an entirely new concept of 
welfare was initiated in the early 1960s. The conclusion of this search was the 
new welfare. Old welfare was a creation of old liberalism, which took capital¬ 
ism for what it was and sought to treat the poor as the inevitable, least fortu¬ 
nate among the proletariat. It was a good system and was endangered only 
because of efforts to make welfare policy do more than it could possibly do. 
New welfare is a creation of new liberalism, interest-group liberalism. While 
new welfare defines poverty in simple economic terms, it rejects the notion of 
poverty as a natural and inevitable sector of economic life. It seeks to human¬ 
ize poverty. It seeks to organize poverty as though it were a human character¬ 
istic comparable to any other ''interest’' around which interest groups form. 
The results, for the poor and for the society at large, are far from what 
liberalism in any form could possibly desire. New welfare is self-defeating 
because it has sought to apply notions like welfare and poverty to entirely alien 
phenomena. The real poverty problem of the 1960s could have been dealt 
with entirely by mere liberalization of old welfare. The new problem since the 
1960s, for which new welfare has been a total misapplication, is the problem 
of justice. The interest-group liberal approach has proven useless for that. 


The Old Welfare System, 1935 

The federal Social Security system was framed in a context of fear. There was 
fear for the economy, and there was fear that even if prosperity returned it 
would never wipe out large-scale dependency. There was fear of the repercus¬ 
sions of unrest left too long unattended. Huey Long was only one of many 
popular figures with a crackpot scheme. Frances Perkins reported how she was 
cornered in a hall at the White House by her friend Adolph Berle, in the 
spring of 1933, and was urged by Berle to leave Washington before summer if 
she possibly could. Berle feared widespread violence in Washington and New 
York."^ Fear had made a welfare program of some sort necessary; fear had also 
made it politically possible. As Miss Perkins put it, "We would not have had 
Social Security without the crisis of the Depression."^ 


BUREAUCRATIZATION OF ROUTINE FUNCTIONS 

Out of these conditions emerged a clear view of the problem. First, it be¬ 
came supremely clear that poverty was national, because the economic sys¬ 
tem that made poverty the sort of problem it had become was national. Sec- 

4. From conversations between Miss Perkins, the author, Laurence Pierce, and Michael 
Schwartz, Cornell University, April 14, 1965. 

5. Ibid. 
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di.r "Se, unemployment, injury, and 

?. to wSh“' l' of poverty, and obviously these were conditions 

nto which people fall most often through no fault of their own. In our day 
these coi^ditions had become the normal “cost of doing business.”^ Through 

denln I f T'”" n"^ insurrection, we had changed our 

ideology so fundamentally that we were now prepared to see poverty as a 

fr'al'ife'u condition. The Depression destroyed once and 

stuniflitv of poverty as the wages of sin, sloth, and 

in ^ ^ f“‘ thousands of temperate and sturdy workers 

1 ® tendency to lift by 1934. Industrial 

poverty c^uld hit anyone, and industrial society poorly equipped its finest 
specimei^ for its own occasional lapses. After the third and fourth generation 
of mdusti;.ahzation industrial workers had no skills for producing a whole 

Lm it iflh 'h d'*'^ ^ 'T T and would not know how to 

■ w' '"‘^"’^hial poverty was now seen as random as well as 

^ j"’.934 were not a select group. The poor were all those 

people whose jobs and abilities were affected by the market. Industrial poverty 
was indedd a random harvest. It was an objective socioeconomic fact that 
required dn objective politicoeconomic solution. 

rih!'h °’d “"^der with the Social Secu¬ 

rity Act. t was the result of a year of careful research and drafting, done 

primarily by academic and government technicians in the Executive Branch 
One or twj) important changes in the original version were made in the House 

S^TeTtT T® c ratifications of compromises 

PerkL aVv" Secretary Henry Morgenthau and Labor Secretary 

erkins. ^ter very unspectacular debate the House voted 371 to 33 and the 
Senate 77 to 6 for passage. The act that virtually ushered in the welfare state 
had been prepared, drafted and passed with incredible calmness as well as 
speed. To^e sure, several serious issues were settled only after protracted con- 
oversy^ However, the controversies were contained within the President’s 
Oommitte| on Economic Security (headed by Frances Perkins) and its Tech¬ 
nical BoarJ headed by Professor Edwin Witte). Congress’s major contribu- 

wealth by jiolding out for Secretary Morgenthau’s scheme for joint contribu- 
lon y 00^1 oyee and employer in old-age and survivors insurance, and (2) 
holding ou| for a federal-state rather than a national scheme of implementa- 

In the more than forty years since its passage, the act has held up well. It 

7 ' ' Knew (New York: Viking, 1946), p. 290, 
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has been expanded; its systems have become more intricate. But its assump¬ 
tions and its basic structures remain unchanged.® Social Security was what is 
called an omnibus act. The statute contains eleven titles; seven titles deal with 
separate but strongly related programs. However, Social Security is an om¬ 
nibus act in a very special sense. Each of the titles is carefully defined in rela¬ 
tion to the others, and the several parts were to be interrelated and to add up to 
something of a relatively comprehensive package of welfare. In this sense it is 
better to call Social Security categoric than omnibus. 

The primary distinction in the act is between two groups of benefi¬ 
ciaries—^those who contribute and those who do not. The first is the base for 
an insurance system, from which payments are received as a matter of right by 
virtue of contributions made during one's income-earning life. The other is 
the base for a system from which payments are made to all needy persons after 
determination of the actual degree of individual need. The former, the con¬ 
tributory or insurance scheme, is probably what most people have in mind 
when they refer to Social Security. The latter is generally known as public as¬ 
sistance. Both were set up in the original act. (See the outline in Table 8.1.) 

Within each of these groups of beneficiaries there are categories of welfare 
activity. Each category is designed to deal with a primary type of dependency, 
whether of disability or of reduced income. Take first the insurance group, 
because it was expected to become the overwhelmingly predominant poup 
after prosperity returned. The act set up two categories for treatment by insur¬ 
ance: (1) aged persons and their survivors, and (2) temporarily unemployed 
persons. Insurance is actually a misnomer, for it implies an ideal of actuarial 
soundness—meaning that sufficient funds should be collected from all bene¬ 
ficiaries to cover, after interest is added, the payments drawn out of it as they 
come due. Indeed, an Old-Age and Survivors Trust Fund was created to re¬ 
ceive all federal employment tax revenues, and this implied actuarial 
soundness (Title II, Sec. 201 of the act). But the rates were never set high 
enough to guarantee such soundness. As the population grew older and bene¬ 
fits and coverage were increased, especially after 1958, the subsidy to the 
Trust Fund from general revenues began to increase even though Social Se¬ 
curity taxes were increased. However, the actuarial soundness of the system is 
not the issue. A good argument can even be made against rigid adherence to 
sound financial principles for social insurance, because a sound fiscal system 
for the whole economy must be able to take into account the total flow of cash 
between government and the public. It is safer to call the retirement and the 
unemployment systems contributory rather than real insurance plans. ^ 


8. See Gilbert Y. Steiner, Social Insecurity: The Politics of Welfare (Chicago; Rand McNally, 

9 lames M. Buchanan, The Public Finances (Homewood, Ill.: Irwin, 1960), pp. 321 ff. The 
act also established an Unemployment Trust Fund (Sec. 904, Title IX), but no such actuarial ex¬ 
pectations seemed to be applied to it. 
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The second group of beneficiaries comes under the general rubric of non- 
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y welfare, but within that the law specified at least six distinct cat- 
i^elfare. The latter three (II. D., E., and F.) are service activities, 
0 payments but only services that are available to all but primarily 
on the poor. The first three comprise the public assistance cat¬ 
egories of the act. The act achieved something of a guarantee of state public 

TABLE 8.1 

Programs UNDER Social Security Act of 1935 
fTORY (insurance) SYSTEM 

3 AGE AND SURVIVORS—TITLE li. National system financed by taxes on 
iployer and employee, plus subsidy from general revenue. 

[employment-^UTLE m. State systems, National Trust Fund with state 
counts. Financed by tax on employers of eight or more persons, ^0% of 
ich is credited against contributions to an approved state program (Secs 
903 and 902, Title IX). 

[jRIRUTORY SYSTEM (PUBLIC ASSISTANCE) 

.p-AGE ASSISTANCE—TITLE I. Grants to states for one-half of all payments 
jUp to $30 per month to individuals of 65 or over, if state program is 
iroved by Social Security board.* 

TO DEPENDENT CHILDREN—TITLE IV. Grants to states for one-third of 
'ments of up to $18 per month for first child and $12 for each additional 
chld.t 


B. UN 
a cl 
wh 


11. NONCONT] 

A. OL] 
of 
api 

B. Air| 

pay] 


Air} 

to 


D. ma 

basEi 


nu: 

chill 


* Federal gn 
standards were] 
the basic strucl 
(about 84%) u] 
65%. SOURCE; 

t In 1977 thl 
awards five-sixf: 
tiplied by the ni 
average pay mi 
Health, Educ; 


TO THE BLIND—TITLE X. Grants to states for one-half of payments of up 
pO per month, subject to approval by Social Security board. 

Aernal AND CHILD WELFARE-TlfLE V. Nonmonetary welfare. Payments 
p on number of births and financial need to states providing hospital, 
(sing, and public-health services under plans. By secretary of Labor and 
tdren's bureau, up to one-half of cost of services. 

E. VoiATTONAL REHABILITATION—TITLE V. Extension of act of 1920. Non- 
(metary welfare. 

F. PUBLIC HEALTH—TITLE VI. Nonmonetary welfare. Grants to states for im¬ 
proved services, personnel, or sanitation. 


rlnts were made quarterly and could be stopped at any time violations of federal 
ejdiscovered. The ceiling and the rates have changed many times since 1935, but 
dare rern^ains the same. As of 1977, the federal share of old-age assistance is 31/37 

can be no less than 50% and no more than 
42 t/.S. Code Annotated s. 303(a), 1301(a). 

2 federal share of AFDC was determined by a two-part formula. The first part 
hs of the first $18 of the average payment per recipient made by the state mul- 
amber of recipients. The second part provides flom 50-65% of the next $14 of the 
mt multiplied by the number of recipients, source: U.S. Department of 
tioii and Welfare, Social Security Bulletin (October 1977), p. 19. 
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assistance by provision of matching grants for states whose welfare programs 
were designed according to the categories defined in the federal law. 

The three noncontributory programs plus the two contributory programs 
include within federal-state responsibility virtually every type of honest depen¬ 
dency known to man: age, disability, unemployment, abandonment, deser¬ 
tion, and blindness. These programs are seldom administered to the full satis¬ 
faction of anyone, and there is grave doubt that payments are realistic. 
However, even from this brief review it is possible to support the following 
propositions: (1) Poverty was not discovered in 1964: ''The poor” have been 
recognized wards of the federal government for at least forty years. (2) Charges 
of bureaucratization are hurled against these programs constantly—charges 
that there is delay, waste, formality, and irresponsibility. However, it seems 
clear that the greater flaw is insufficient bureaucratization, because the perfect 
bureaucracy (see Chapter 2) would minimize delay and waste, and the per¬ 
fect bureaucracy would be formal in order to maximize services to real clients, 
eliminate service to the ineligible, and minimize errors and irresponsible be¬ 
havior toward needy clients. (3) Programs, especially the three based on 
means tests, are criticized for being unduly harsh. But that is only a sign that 
the local administrators are obeying laws clear enough in intent to require 
obedience. It is the laws that are unsympathetic, not the intrinsic character of 
the programs of old welfare. Such laws can be made less harsh without chang¬ 
ing the character of the system itself. 


THE INTEGRITY OF OLD WELFARE 

Charges of inadequacy, bureaucratization, and arbitrariness are hurled by 
the ignorant at those flaws of the welfare system that mere reform could have 
remedied. Even a formal review of old welfare reveals its basic integrity. 
Despite its lack of actuarial soundness—or perhaps because of it—old welfare 
has fiscal integrit}L It builds up very large, anti-inflationary funds without 
being rigidly deflationary. The system of eontributions is regressive, but that is 
a minor point on which disagreements can never be settled. It has fiseal integ¬ 
rity from the standpoint of the economy as a whole. Not only has the system 
relieved much of the suffering of the poor, it is the key variable in counter- 
cyelieal compensatory policy. Its outlays are automatically cranked up as 
private mechanisms run down. The increase of buying power automatically 
effected by federal social transfer payments during economic decline regularly 
makes up a large proportion of the decrease of buying power due to layoffs and 
cutbacks in the private sector. This aspect of the system is not only fundamen¬ 
tal to the modern consumer economy, it cannot work at all unless it is highly 
bureaucratized. 

Despite abuses, the organizational integrity of the system is also clear. The 
categories of poverty are clearly identified. A person is either old or not, blind 
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or not, unemployed or not, dependent or not, and so on. Each condition is a 
standardized source of poverty and can be routinely met with food, shelter, 
clothing, o^r the guidance and wherewithal to secure them. Any function that 
can be de^lt with routinely ought to be administered; it must be bureau¬ 
cratized asjmuch as possible. Charges against the system, like red tape, are 
usually the result of insufficient bureaucratization. 

Finally, |old welfare has a very notable legal integrity. The Social Security 
Act is a dis :inctly modern piece of legislation in that it operates through broad 
delegations of power—in this case to state legislatures and, thence, to state ad¬ 
ministrative agencies. But legal integrity is achieved by specification of stan¬ 
dards very nuch lacking in regulatory policy (Chapter 5). The first, and prin¬ 
cipal, standards to guide the administrators can be found in the categoric 
structure o ' the act itself. While the act left to the states the discretion to be as 
generous as they wished, they were clearly prevented from (1) going below 
certain minimum payments and (2) establishing any types of aid or conditions 
to aid as th sy saw fit. The act identified basic sources of objective poverty and 
saw to sorre provision for each. 

Relative y clear standards also accompany each category or title within the 
act. The age of sixty-five was set for eligibility under old-age assistance. The 
act also set citizenship and residence requirements, as well as procedures for 
settling the inevitable disputes that arise over questions involving eligibility. It 
set down several principles for financing and administering the programs, and 
clear guidelines for investment of bust funds by the federal Treasury. One of 
the harshei standards was that of limiting eligibility for annuities strictly to 
those who lad ceased to be employed (Sec. 202 d). However, it is a clear pol¬ 
icy choice and can be changed in the same manner. 

Public policy in the act was also careful with jurisdictional and procedural 
standards in the unemployment title. While it was silent on the duration of 
unemployment necessary for eligibility (in most states the waiting period is a 
week), the act was more than clear on other features of the category. For ex¬ 
ample, persons were required to take new work if available, but not if the job 
offered were vacant due to a strike or other labor dispute, not if the wages, 
hours, and conditions were substantially less than the going rate, and not if 
the condition of employment included the obligation to join a company 
union or tc refrain from joining a bona fide union (Sec. 903). Standards for 
state administrative procedure were set, as were procedures for review of 
decisions ir volving denial of compensation. States were free to determine the 
length and size of benefits but not to change the minimum conditions of eligi¬ 
bility. 

The aid- :o-dependent-children title (ADC, later known as Aid to Families 
of Dependent Children, AFDC) attempts to establish a category of assistance 
more difficult to identify than old age, unemployment, blindness, and so on. 
However, tie category is defined in terms quite elaborate enough to begin the 
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task of guiding administration. Dependent child is defined (by Sec. 406) as “a 
child under the age of 16 who has been deprived of parental support or care by 
reason of the death, continued absence from the home, or physical or mental 
incapacity of a parent, and who is living with his father, mother, grandfather, 
grandmother, brother, sister, stepfather, stepmother, stepbrother, stepsister, 
uncle, or aunt, in a place of residence maintained by one or more of such 
relations as his or their own home.’' The title, although somewhat shorter 
than those preceding, also established a series of important administrative 
obligations for the state to uphold, including the requirements that there be a 
single responsible state agency and that the state program be uniformly in ef¬ 
fect in all subdivisions of the state (Title IV). These were particularly impor¬ 
tant in the days when few states had any modern machinery by which to pro¬ 
cess or serve needy clients. There were also in the title strict eligibility rules. 
The purpose of the title was to help keep the family together following loss of 
the primary breadwinner or some other disabling blow. 

Though meager in support and harsh in eligibility, these titles, and the 
others not singled out for treatment here, are undeniable statements of public 
policy. They are not mere expressions of general public sentiment. And there 
is still more to the legal integrity of old welfare. The existence of fairly clear 
rules, standards, and definitions in the organic act gave rise to considerable 
administrative rule-making (in this case, state rule-making) down the'line. 
This means that the highest line agency—in this case the state legislature— 
was forced to enter into the spirit of the act by passing further rules, standards, 
and definitions. State welfare law as a consequence may be a thicket to the 
uninitiated and a nuisance to the operating case worker, but it is, for all that, 
an effective guide to administrative conduct. It makes a reality out of the myth 
of the neutral administrator acting “in accordance with law.” And as usual 
law begets law. The wide latitude left to the states was ultimately narrowed by 
the states because there were clear legal issues to begin with. New York State 
welfare law, for example, is nearly six hundred pages in length, yet covers 
only the public assistance categories. Two pages—sixteen subsections—are 
devoted to the definition of childy dependent, and other features of the ADC 
category (Sec. 371). Still further specification of the category is provided in 
Section 349, in which parent eligibility is dealt with. This hardly exhausts the 
guidelines. 

Some have objected that no full-scale reexamination of the system took 
place between 1935 and 1962.^* That is not exactly true. At the federal level 
there was no basic revision because until the 1960s, during war, postwar, re¬ 
action, and recession, there were neither financial resources nor political sup¬ 
port for it. But meanwhile serious changes in the law were taking place 
frequently in every state. When that reexamination did come, the eventual at- 

10. See Douglas, Social Security, pp. 185-96. 

11. See Steiner, Social Insecurity, p. 34, for example. 
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hesitant inheritors within the Administration, who on this faith incorporated 
disability insurance into the old-age insurance system and signi can y ex 
panded its coverage. Rather than wither away pubUc 

Lve gone rather steadily upward. And, since the federal share of the w- 
ments also increased, the actual federal outlay increased significantly, while 

that of the states remained constant, but at a high level. 

The second relevant political fact is that the composition of the public as¬ 
sistance rolls shifted toward the least influential and least admired ofhumanity. 

By the time John Kennedy took office, assistance to the aged, the most popu¬ 
lar of the categories, actually declined, relatively speal^mg. as a Proportion o 
the increasing number of older persons in the population. e cu pri , 
to dependent children (ADC), had grown steadily in cost a^coverage since 
1946 The plain and simple truth was that the typical ADC recipient had 
become a black woman with one or more children; one out of every five 
children on ADC was illegitimate; and double that many were cbiWren o 
broken homes and estranged parents.'’ At that time just below ha of all 
ADC children (1,112,106) were black and half of them were sufficiently con¬ 
centrated in our largest cities to constitute three-quarters of the ADC recipi- 
cuts there This is the backdrop of the New Frontier’s social program. 

The first response of President Kennedy to the problem of poverty was the 
result of his own apparent preference for government manipulation ot ag¬ 
gregate demand, and this was reinforced by the conditions of mild recession 
and gold outflow which surrounded his election. However his success 
seemed only to underscore the fact that prosperity is no antidote for poverty, 
the bulk of public assistance is for unemployables, neither it nor the poor will 
be eradicated by an economy heated up even to 98 percent of full employ- 

Given these unmistakable tendencies in the development of old welfare 
public assistance categories, the initial attack by the New Frontier is incredi¬ 
ble President Kennedy, HEW Secretary Abraham Ribicoff and most of their 
welfare advisers produced the 1962 amendments to Social Security, which 
were the culmination of a massive reexamination. These were haile as 
“landmarks”—“the most far-reaching revision of our public-welfare program 
since it was enacted in 1935.” This bold revision amounted to nothing more 
than the provision of matching grants (up to one-fourth of state costs) as an in¬ 
centive for the states to undertake rehabilitation programs in con,unction with 
ADC casework. How this was more bold than the Eisenhower self-help effort 

15 Ibid DP 21-23 Mrs. Oveta Culp Hobby, secretar)'of Health Education and Welfare, 

tes ified “li really h^pens much faster than you th.nk, as the federal old-age and sun.vors rn- 
furance really begins to do its job. the need for public assistance would deteriorate. 

17 In Miller Poverty American Style, p. 170. See also Steiner, pp. „ 

18. Daniel P. Moynihan, “Employment, Income and the Ordeal of the Negro mi y, 
Dnp.dalus (Fall 1965), p. 762. 
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is hard to imagine. It is significant only because it is a tip-off to the interest- 
group liberal approach to welfare that matured only three years later. The 
1962 effort was an attempt to solve the real problems of ADC, a nondiscre¬ 
tionary program, merely by making it discretionary. ADC was in need of 
serious reform. But the means chosen in 1962 were the worst possible ones: 
simply to state a general national goal of getting people off the welfare rolls (a 
goal ardently shared by the Republicans) and to delegate the achievement of 
this goal to the state ADC programs and the public-assistance caseworkers. 

The liberal solution thus seemed to be the incantation of some bold new 
words and the allocation of funds to provide incentives for each state to give 
real substance to the words. Administrators far down the line were being told 
to make law. Further, local personnel were being assigned the personal respon¬ 
sibility for making federal law. The fact that these increasingly strike-prone 
caseworkers were already overworked even without these new functions, that 
they were in no way professionally equipped to carry out the new rehabili¬ 
tation and family-service work anticipated in the amendments, that by the 
very definition of their local status they could never make laws only shows 
how impossible the entire situation was. 

The choice made by the president, his advisers, and Congress in 1962, after 
due consideration of impressive technical services, was to make no choice. All 
they did was to create a new function and a new set of powers, and then to set 
the political process going round them. Increments of change in the state 
ADC agency resulting from interactions among the agency, the interests, and 
the clientele would, it was hoped, ultimately result in a new program. This 
explains the 1962 amendments and the modus operandi of interest-group 
liberalism in the entire field of welfare. The 'Told” 1962 package of amend¬ 
ments constitutes only a warm-up. The new welfare of interest-group lib¬ 
eralism came into full maturity in 1964 with the War on Poverty. 


THE WAR ON POVERTY; UNDERLYING ASSUMPTIONS 

Despite publicly expressed faith that the 1962 amendments constituted a 
"new spirit” and a "completely new philosophy ... in welfare,” actions in¬ 
side the Kennedy Administration by mid-1963 indicated an entirely different 
private attitude. Kennedy had already used the phrase "war on poverty” in his 
1960 campaign, and as it became increasingly clear that neither prosperity 
nor rehabilitation were going to wipe out his memory of and his promises to 
West Virginia, he ordered further "basic soul-searching” by the Council of 
Economic Advisers (CEA).^® Soul-searching led to a flow of technical papers 

19. For evaluations, see Steiner, pp. 34 ff. Steiner is himself critical but provides an excellent 
list of sources for those who would try to defend the 1962 amendments. 

20. Facts on the prehistory of the War on Poverty are taken from John Bibby and Roger David¬ 
son, On Capitol Hill (New York; Hotl, Rinehart and Winston, 1967), Chapter 7; Brian Henry 
Smith, unpublished master's thesis, Columbia University, 1966; and Isaac Balbus, unpublished 
master’s thesis. University of Chicago, 1966. 
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by Council,! Budget Bureau, and White House personnel, but without inspi¬ 
ration. In early November, Council Chairman Walter Heller issued a formal 
request to all the heads of domestic departments and major independent agen¬ 
cies to examine their existing programs as a means of generating new program 
suggestions. 

The response to Heller’s request was overwhelming, and probably not a 
little distressing. More than a hundred distinct proposals were made. How¬ 
ever, each ^ency tended to see a new war waged by expansion of its own pro¬ 
grams. All tpe CEA could do at this point was to seek the president’s eneour- 
agement toj plan toward a statement for one of the January messages to 
Congress. 

One of P] esident Johnson’s earliest decisions upon taking office was to press 
for an antipoverty program: “That’s my kind of program. It will help people.” 
But the gnawing problem was that there had already been an unbelievable 
proliferation of uncoordinated programs “helping people.” Each was in justi¬ 
fiable need of expansion beeause each was, indeed, already an attack on pov¬ 
erty, The Bareau of the Budget was called in to help process and evaluate the 
proposals ir a manner not unlike its normal budget review. Unfortunately, 
however, tf is was neither normal budget review nor normal legislative clear¬ 
ance of individual agency proposals for legislation. It was full-seale program 
developmer t—planning and policy-making at its highest level. The question 
here then becomes, how do interest-group liberal policy-makers go about 
their jobs wben there is a large substantive (one is tempted to say critical) issue 
rather than several discrete, incremental issues? The answer is, incrementally 
just the sawie, which means they make no substantive decision at all. How can 
those who c iscover incrementalism at the top accept it as the reality of politics 
and not see it for what it really is—the implementation of an ideology? 

It is not always easy to make a decision that is not a decision, but in the fall 
of 1963 such a solution was discovered. It was then that the Bureau of the 
Budget hit upon the notion of the “Community Action Program.” Since 
there was to be a mere $500 million above existing program commitments for 
this antipoverty war, each agency feared loss of important roles in the war. 
One wouldi think that under the circumstances a way would have to be found 
to make hard choices from an actual priority listing of public activities. But 
this is not only extremely difficult to do, according to prevailing public philos¬ 
ophy it is positively undersirable. The Community Action Program idea 
provided just the right tactic for avoidance. Priorities would be found not at 
first but at last. 

The Community Action idea had been developed in the 1950s by Ford 
Foundation teams in ''gray areas” of cities as a means of extending eivic edu¬ 
cation. Prehdent Kennedy’s juvenile delinquency program had made use of 
the same self-help idea in a small series of experimental efforts. The purpose 
of Community Action in the far larger War on Poverty was to provide a coor¬ 
dinated and comprehensive approach to poverty without basically altering ex- 
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isting federal patterns. It seemed to have dual virtues. It could involve the cli¬ 
entele and thus be self-educative as well as self-executing. And it would 
provide a method of substantially coordinating existing programs out in the 
field; that is, it provided a means of blasting loose a generation of profes¬ 
sionally supported incrementalism at the bottom without bothering the top at 
all. 

But why is coordination good at the local level and not good among the 
parent agencies at the center? Why do power structures need shaking up in 
Washington State but not in Washington, D. C.? Why was there talk of sub¬ 
stantive policy in the cities and not in the federal government? A close look at 
the statute suggests that there was no perceived inconsistency between the 
two. The framers sought no revolt against the separated and stalemated power 
structure in Washington, D.C., not because they lacked the courage but 
because their ideology blinded them to the need. 

The new welfare, perhaps more than any federal activity, was a systematic 
expression of interest-group liberalism. It was a classic example of provision of 
official routes to official recognition of private decisions reached by a process 
dimly specified in the statute. It was an ultimate in efforts to deliberately fulfill 
the pluralist conditions of groups-with-countervailing-groups. It was a para¬ 
gon of policy-without-law. 

New welfare was not only hostile to law. In implementation it was antithe¬ 
tical to rational and responsible administration, because the principle of rep¬ 
resentation is antithetical to the principle of administration. The further down 
the line one delegates power, the further into the administrative process one is 
forced to provide representation. While much of this is unavoidable, for¬ 
malizing the fusion of administration and representation is a way of discredit¬ 
ing both. The worst results of interest-group liberalism in general and new 
welfare in particular follow from this. Let us look more closely at these ten¬ 
dencies. 


NEW WELFARE IN LAW: ULTIMATE 
INTEREST-GROUP LIBERALISM 

The Economic Opportunity Act of 1964 was an omnibus act composed of 
seven titles and approximately ten programs—approximately because the 
number can shift according to the definition of a program. Some programs 
were new and distinct, like Job Corps, work-study, and Volunteers in Service 
to America (VISTA). Others involved expansion of existing programs—work¬ 
training, adult education, work-experience,^^ business incentives, and rural 
assistance (a tripartite feature of Title III). The total number depends espe¬ 
cially upon how one counts the Community Action title (II) and the Office of 

21. This was a small boost for the almost-forgotten "bold new philosophy” public welfare 
amendments of 1962. 
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Economi| Opportunity (OEO, Title VI), because in these no programs were 
created but important powers were conferred. 

Delegafon of power is the order of the day in this statute. Operative stan¬ 
dards are blmost impossible to find anywhere in it. In contrast to the Social 
Security sjatute, this act reflects care to avoid the identification and definition 
o categones and to avoid cumulation of these into some kind of interrelated 
package, the most important sources of standards in old welfare—definitions, 
lists of examples, exceptions, exclusions, prerequisites—are almost absent 
here. In it; place one find a grab bag. This was to be a war ending in the total 
ehminati^ of poverty. The partisans praised it by condemning old welfare for 
dealing only with symptoms and not with causes. Yet, strangely enough, it 
was a war n which neither the enemy nor the methods were positively deter¬ 
mined. It tyas a campaign waged without placing any strong imperatives to ac¬ 
tion upon the front line, the administrators. The act is a catchall of job-creat¬ 
ing, job-training, and money-providing programs aimed largely at making 
lower-clas^ life a bit more comfortable for the existing lower classes. Some ob¬ 
ject that it Would have been paternalistic to have a program in which adminis¬ 
trators had clear goals which they were obliged to seek. But nothing is more 
paternalist c than Job Corps, VISTA, and training for manual and semiskilled 
labor, howfever benevolent and permissive they may appear. Worse, and more 
directly to ihe point here, the absence of central direction and guidance sim¬ 
ply deprived the disappointed of something to shoot against. 22 This is a pater¬ 
nalism tha: demoralizes. 

Within each category, the statutory directives are almost completely end- 
oriented, b^t only in the sense that they express sentiments. Examples of ends 
that constitute sentiments rather than standards abound in the act. The direc¬ 
tor (of OEp) is empowered to arrange for the “education’^ and "training'' of 
enrollees and to provide programs of "useful work experience." The VISTA 
volunteers [ire directed to "combat poverty"—with the consent of the gover¬ 
nor, anothiT completely undefined role. The climax of the legislation came 
in the formulation of community action, the real work component of the pro¬ 
gram, the cure that was to draw the otherwise unrelated programs into a unity. 
The Community Action Program was defined as one: 

i. which mcbili/es and utilizes resources, public or private, of any urban or rural, or 

cornbined urban and rural, geographical area (referred to in this part as a "commu- 
nity ), including but not limited to a state, metropolitan area, county, city, town, 


multicity 
2. which proj 

22. In a per 
Southern state! 
ments to get i 
which power c| 
permissive, lesj 


unit, or multi-county unit in an attack on poverty; 
jvides services, assistance, and other activities of sufficient scope and size 

'erse way, the case of the South and civil rights makes the same point. The fact that 
5 had actual laws governing racial privileges made it easier for civil-rights move- 
jnder way and helped bring about quicker changes. The Northern situation, in 
wer race relations is delegated to public and private agencies, is more subtle, more 
paternalistic only on the surface, and far more demoralizing. One need only note 

lorfi-rv T _j. • . 


‘ r J-^-liiv. dim idi Lliui 

the failure of Martin Luther King^s movement in Chicago. 
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to give promise of progress toward elimination of poverty or a cause or causes of 
poverty through developing employment opportunities, improving human perfor¬ 
mance, motivation, and productivity, or bettering the conditions under which peo¬ 
ple live, learn, and work; 

3. which is developed, conducted, and administered with the maximum feasible par¬ 
ticipation of residents of the area and members of the groups served, and 

4. which is conducted, administered, or coordinated by a public or private nonprofit 
agency (referred to in this title as a “community action organization”) which is 
broadly representative of the community. 

Paragraph (1) defines location, which could be anything, and it is certainly 
not limited to all of the principalities and combinations of principalities 
known in the United States today. Paragraph (2) defines jurisdiction, which, 
other than limiting the focus to poverty, could be anything, and certainly is 
not limited to all of the sources of poverty and all of the ways of improving 
conditions known in the world today. Paragraph (3), of which more in a 
moment, defines one special condition regarding how poverty policy should 
be made. However, paragraph (4) makes clear that (3) is inclusive rather than 
exclusive by requiring the participation of any and every other relevant group 
besides the immediate clientele groups. 

These features reveal the meaning of the Great Society's poverty program 
in no uncertain terms. The act is, especially in its most important and most 
novel titles, completely process-oriented nonlaw. It speaks of reaching the 
causes of poverty, but this is almost entirely rhetorical, for there is nothing in 
these clauses of the statute and official records that even the most legal- 
minded bureaucrat had to feel guided by. There is no guidance because all 
the apparent guidance is suggestive and permissive. Categories are open- 
ended; they are lists always introduced with “not limited to" or “such as.” The 
following example is Sargent Shriver’s important initial elaboration of the 
Community Action Program and how it would unify the effort to eliminate 
poverty; 

The local organization applying for a community action program grant must satisfy 
only one basic criterion: it must be broadly representative of the interests of the com- 
munit>^ It may be a public agency. ... Or it may be a private nonprofit agenc> 
which has the support of the relevant elements of communify government. ... 

Communities will have wide discretion in determining what program activities 
should be undertaken. ... It is likely that communit)'- action programs will include 
activities such as the following, all focused on the problems of poor people. 


1. Services and activities to develop new employment opportunities; 

2. Strengthening the teaching of basic education skills, especially reading, writing 
and mathematics; 


23 US Congress, House, To Mobilize the Human and Financial Resources of the bjation to 
Combat Poverty in the United States, 88th Cong., 2d Sess., 1964, H.R. 10440, pp. 17-18. 
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3. Providing comprehensive academic counseling and guidance serviees and school 
social woik services; 

4. Providing after-school study centers, after-school tutoring, and summer, weekend, 
and afterj-school academic classes; 

5. Establishing programs for the benefit of preschool children; 

6. Reducing adult illiteracy; 

7. Developing and carrying out special education or other programs for migrant or 
transient families; 

8. Improviilg the living conditions of the elderly; 

9. Arranging for or providing health examinations and health education for school 
children; 

10. Rehabilitation and retraining of physically or mentally handicapped persons; 

11. Providing health, rehabilitation, employment, educational, and related services to 
young men not qualified for military service; 

12. Providing community child-care centers and youth activit>’ centers; 

13. Improving housing and living facilities and home management skills; 

14. Providing services to enable families from rural areas to meet problems of urban 
living; or 

15. Providing recreation and physical fitness services and facilities. 

Compare the language of the Social Security Act with the extremely informal 
and inclusive language of the Economic Opportunity Act, bearing in mind 
that the great bulk of Social Security law is in state-implementing statutes. In 
new welfar|, the Economic Opportunity Act, including implementing docu¬ 
ments such'as Shriver's, is all the law there was to be, Old welfare obviously 
works through law, new welfare through delegation. 

Finally tie poverty program got at causes no more, or no better than, the 
Social Sectirity Act, In both, the assumption is that the cause of poverty is 
being poor. The difference is that the Social Security Act recognized that and 
went after it as a matter of law and appropriate bureaucratization. In contrast, 
the poverty program assumed, rightly, that something else is behind being 
poor. But rather than identify what it is, the act simply delegated to public and 
private groups the task of finding it out; and the causes were expected to vary 
from one city to another. Granted, the War on Poverty anticipated a wider 
array of palhatives than Social Security could. But if there were causes of pov¬ 
erty' untouched by old welfare, why were the framers of new welfare so reluc¬ 
tant to identify them? 

This question points to the primary features of the War on Poverty and how 
these are the direct and necessary expression of interest-group liberalism: (1) It 
is better nc^t to state hard policy but only to start a process. (2) Everything is 

24. The War on Poverty, Senate Document No. 86, Committee on Labor and Public Welfare, 
88 th Cong., ?d Sess. (Italics added.) 

25. In the OEO's Community Action Program Guide and in various official statements, the 
OEO people lave been extremely reluctant to specify standards even about the process itself. See, 
e.g., Barbara Carter, ‘'Sargent Shriver and the Role of the Poor,” Reporter, May 5, 1966, p. 18. 



2i6 


WHY LIBERAL GOVERNMENTS CANNOT ACHIEVE JUSTICE 


good to do. Make everything available and the bargaining process will provide 
the appropriate mix. (3) It is not desirable to distinguish too clearly between 
public and private agencies. Authority hampers the bargaining process. (4) 
The distinction between public and private is in general undesirable because 
it interferes with delegation of power by specifying goals and responsibilities; 
and you cannot have a real policy-making process without broad delegation of 
power. These sound familiar because this is the logic of interest-group libera¬ 
lism whenever and wherever it operates as a guide to the public function. 

Interest-group liberalism has produced two important consequences in new 
welfare. First, new welfare misses the new causes of poverty more than almost 
any conceivable program could. Second, new welfare demoralized the civil- 
rights movement and would demoralize any mass effort to redress injustices. 
Interest-group liberalism has thus produced two major antilibertarian conse¬ 
quences far more surely than if these consequences had been heartfelt inten¬ 
tions. These consequences were produced because of the refusal of interest- 
group liberalism to make moral choices and set clear legislative standards. 
Prosperity is its own kind of problem: When everything is good to do nothing 
seems compelling. 


The End of New Welfare 

Well before the Democrats were ousted from the White House in 1969, the 
consequences of new welfare could be clearly seen by those willing to study 
the legislation and then to look objectively at the situation in the field. A few 
cases during the first three years of new welfare will provide insights into 
discretionary welfare, and will provide the setting for the Republican succes¬ 
sion. 

Hardly eighteen months after the War on Poverty was declared, its most 
important ally and influential lobby, the Citizens Crusade Against Poverty 
(CCAP), held its national conference in Washington. Already on record for 
maximum feasible participation (its executive director is credited with the in¬ 
vention of that famous phrase), its purpose in holding the national conference 
was to whip up support for maximum participation and against government 
interference. Suddenly the CCAP found itself swept by a storm from within. 
During a speech by OEO Director Sargent Shriver, in which he was praising 
the revolutionary aspects of the program, the meeting fell into an uproar. 
Shriver hastily departed, and the floor was seized by angry militants who 
expressed their hatreds, one after the other, for one aspect of the program after 
another. One speaker was inconsistent with another, and it seemed to make 
no difference that their attack was upon an organization whose goals they 
themselves espoused. 
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The message seemed to be clearT^ Hope had curdled into indignation. 
Such expressions characterized outbursts in many meetings all over the coun¬ 
try, because frustrated hope is sewn into the War on Poverty. Early returns 
from several cities tended to bear this out.^'^. 


THREE YEARS OF COMMUNITY ACTION 

New Yo] k City represents one extreme of experience with new welfare, an 
extreme in the degree of real, maximum participation. Many participating 
groups already existed; others were created with government assistance. De¬ 
velopment in New York from the beginning revolved mainly around fights 
for recognition among groups and leaders. The results; maximum partici¬ 
pation and minimum appropriations of actual funds to the poor and their 
projects. Tle Harlem program, upon which so many hopes were pinned pre¬ 
cisely beca -ise the makings of a good group process were available, was some¬ 
thing of a disaster. Not a tenth of originally expected federal and local funds 
became available, and for a time new money was stopped and leadership was 
totally in abeyance while the executive director took a leave to trace the 
whereabouts of an unaccounted-for $400,000. One leader and one element 
of the blac c community, in Harlem and elsewhere in New York, was set off 
against another, culminating in strenuous battles to create peace. A real cul¬ 
ture of poverty was in the making. 

Chicago represents the other extreme. Here the experience was minimum 
feasible participation and maximum appropriation of funds to the poor. In 
New York the sense of futility come from stalemate. In Chicago it came from 
paternalisrfi. Mayor Richard Daley's immense success in getting poverty 
funds seerrjed equaled only by his ability to use them in support of (or without 
hurting) the Democratic organization of Cook County. On paper his CAP or¬ 
ganization scheme looks like an ideal design for such a program. But all the 
directors aije handpicked and the local CAP representatives are appointed with 
all due political care. The mayor appoints the executive director, and the ex¬ 
ecutive director appoints the directors of the neighborhood urban progress 
centers, w io appoint the neighborhood advisory committees—whose chair¬ 
men are appointed by the executive director. In New York City, politics is 
fragmented; new welfare reinforced the fragmentation. In Chicago, politics is 
tightly con Tolled by a political machine; new welfare reinforced the machine, 

26. See Marion Kondracke, Chicago Sun-Times, April 17, 1966. 

27. I am g: ateful in particular for the research of Paul E. Peterson, whose doctoral dissertation 
so thoroughly covered CAPs in New York, Philadelphia, and Chicago (“City Politics and Com¬ 
munity Actidn,” University of Chicago, 1967). Unless otherwise cited, my source is very likely 
this. Much of Peterson's research was incorporated into J. David Greenstone and Paul fi. Peter¬ 
son, Race arm Authority in Urban Politics (New York: Russell Sage Foundation, 1973). Later 
research by Qreenstone, Peterson, and associates, cited below, tends to confirm my assessments 
here. 
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The situation in Philadelphia located itself somewhere between the two ex¬ 
tremes, but it also seemed to have combined the worst features of both Chi¬ 
cago and New York. There was evidence of some appropriation of funds and a 
modicum of real participation; however, upon a closer look, the appropriation 
of funds was used to co-opt the support of the leading participants.^® Thus, 
Philadelphia’s program encouraged direct participation but managed to in¬ 
volve, during its first two years, less than 3 percent of the residents of the 
neighborhoods served. Here again the sense of futility, not only because par¬ 
ticipation and influence were necessarily so slight but because there was evi¬ 
dence that much of Philadelphia OEO appropriation served mainly the repre¬ 
sentatives and their families and friends. This is an aspect of job creation that 
was probably not anticipated. Nepotistic patronage can be just as demoraliz¬ 
ing as party patronage. 

Los Angeles was on par with New York. There was in fact even less success 
in getting OEO funds down into the neighborhoods, as outright gifts or as 
continuing programs. After the Watts riots the appropriations and programs 
increased, but this was a rather corrosive form of representation. It was a bit 
like chasing one’s tail. After the crisis, the increase of federal funds appeared 
as blood money. The spontaneity of the programs was lost, or had never ex¬ 
isted. Federal involvement became a case of “damned if you do and damned 
if you don’t.” 

Lest it be thought that rioting before the program began made Los Angeles 
special, there was the case of Detroit. Here was another city relatively faithful 
to the process principles of the Economic Opportunity Act. Here there was no 
preliminary riot. Yet here it was “damned if they did.” Detroit was as partici¬ 
patory as New York and as successful in getting federal funds as Chicago—it 
had one of the best records in the country. Yet at the very same time Mayor 
Jerome Cavanagh’s stock with the ghetto blacks, a vital factor in Cavanagh’s 
own mayoral election, was declining precipitously. When rioting came to 
Detroit, it was especially severe. Opening up such functional representation 
had served only to intensify awareness that blacks had only one repre¬ 
sentative on Detroit’s nine-man, reformed, nonpartisan Common Council. 
Likewise for another riot-torn city—Newark—where city hall had been so 
conscientious as to let itself be frozen out almost altogether in the formation 
of maximum participation in the rawest extreme. 

The Syracuse program brings all these various tendencies best into focus. 
Here OEO took maximum participation seriously enough to grant $483,000 

28. See Paul E. Peterson, “Strategies for Educational Reform: The War on Poverty Experi¬ 
ence,” paper presented to the 1967 Convention of the American Orthopsychiatric Association. In 
Philadelphia, “formal representation of the poor, by and large, scarcely altered community action 
proposals” (p. 10). 

29. See accounts in the New York Times Magazine, August 27, 1967, p. 51; in Carter, 
Sargent Shriver”; and Jules Witcover and Erwin Knoll, “Politics and the Poor: Shriver’s Second 

Thoughts,” Reporter, December 30, 1965, p. 24. 
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to help oiganize the official poverty agency (Crusade for Opportunity) and 
then to grant $314,000 to a joint university-Saul Alinsky group (the Syracuse 
Commun ty Development Association—SCDA) to organize the poor in- 
dependen ly for purposes of representation on the Crusade. An early effort, 
Syracuse was also an early case study in the results of adding the element of 
broad discretion to welfare. Such discretion, coupled with organizations de¬ 
liberately >et up to exploit it, led to creation of inconsistencies between the 
poor and I he government that did not necessarily exist before. It created the 
myth of a unitary power structure despite the fact that most large cities are 
plagued w th multiple rather than single power structures. It created a conflict 
in the ma]ws mind about how he should work. In fact, it made him look at 
the federal poverty funds as co-optative resources whether he wanted to or 
not.^^ 

Did thejcities gain anything in return? Even as measured by standards rele¬ 
vant to th| spirit of the act—turnout in the CAP neighborhood elections— 
these efforts tend to discredit new welfare; the turnout in Philadelphia for the 
1965 elec|ions for CAP representatives was less than 3 percent. Is this a 
measure of failure to involve the residents of the affected areas? Other cities 
would tend to suggest at least that the program was not working to the best 
pluralist ekpectations. In mid-February 1966, 5 percent (8,287) of Kansas 
City s eligiple adults turned out for a poverty election. This followed efforts by 
276 candidates and 4,000 volunteer canvassers, and an official get-out-the- 
vote campjiign contribution of $50,000. Later in the same month, the turn¬ 
out in Cleveland amounted to 4.2 percent despite thousands of man-hours of 
campaigning, generous newspaper appeals, and babysitting services. Fewer 
than 1 percent turned out in Los Angeles. If an outsider can empathize at all 
he must inevitably share a sense of futility and embarrassment in the midst of 
the incred ble paternalism and the goody-goody character of the organizing 
efforts. 


End of the War: Armistice or Surrender? 

In no area of government was there greater opportunity for policy change in 
1969 than n the area of social welfare. The War on Poverty was being lost in 
the urban quagmire. Although many of its specific programs enjoyed strong 
support, o\ erall support for OEO itself was not enough to prevent dismember¬ 
ment and c iscontin nation. Yet, the sinking of new welfare did not yield politi¬ 
cal or economic benefits for old welfare. Unprecedented generosity—as mea¬ 
sured by transfers, cash grants, and assistance-in-kind—had not made much 

30 See Witcover and Knoll; see also, by same authors, “Organizing the Poor," in Miller Pov¬ 
erty Americar Style, pp. 247 ff. 
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of a dent in the poverty, dependency, delinquency, or despair against which 
the 1964 war had been declared. There may always be controversy about the 
true extent of our generosity and the true extent of our success or failure dur¬ 
ing the decade following that declaration of war. But few would disagree with 
the contention that the poverty gap remained wide and that if it had been nar¬ 
rowed at all, the narrowing was not commensurate to the decade's expendi¬ 
ture of effort and money. Indeed, there would probably be universal agree¬ 
ment that the impact of the War on Poverty had fallen far short of the claims 
of its designers. Already by 1969 a reaction had set in, among Democrats as 
well as Republicans, and it was going to affect old welfare as well as new wel¬ 
fare. 


ENDING THE WAR, SPOILING THE SPOILS 

My evaluation of the War on Poverty in 1967-68, after a mere three years 
of experience, relied heavily upon the argument that weaknesses inherent in 
such a program would prevent it from fulfilling its mission. It is appropriate to 
compare those original estimates with careful evaluations of over ten years of 
experience with actual Community Action Programs throughout the country: 
“[The] goal of better service coordination proved so unfeasible from the 
beginning that both OEO and local Community Action Agency (CAA) of¬ 
ficials devoted few resources to achieving it, and had almost no success. 
However, as anyone with knowledge of bureaucratic politics should have ex¬ 
pected, this abandonment of original mission did not lead to the abandon¬ 
ment of the program but rather to the search for a new mission. As these au¬ 
thors put it. Community Action “became an attack on political poverty. In 
other words, instead of attempting to make use of citizen action to increase 
the amount of assistance to the poor and to direct the type of assistance to the 
poor, the program shifted the definition of the term poverty and diverted its 
own efforts toward creating the participation that pluralism had assumed was 
already there. 

This is not to deny that the poor, including the black poor, made some eco¬ 
nomic progress during the decade after 1964. We can agree that progress was 
made, while leaving the assessment of the actual extent of progress to the ex¬ 
perts. Yet, many of the experts who will argue that progress was made will also 
argue that the relationship of this progress to the War on Poverty was largely 
coincidental. One very important evaluation puts it this way: 


31. Paul E. Peterson and J. David Greenstone, “Racial Change and Citizen Participation; The 
Mobilization of Low-Income Communities through Community Action,” in Robert H. Have- 
man, ed., A Decade of Federal Antipoverty Programs (Madison, Wise.: Institute for Research on 
Poverty, 1977), p. 241. 

32. Ibid., p. 241. 
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It would more accurate to say that while planned antipoverty policies have been 
responsiblej for some increase in the productivity and earnings of the poor, other 
changes also contributed to poverty reduction. Many of these latter changes were nei¬ 
ther designed nor coordinated as part of the War on Poverty and, in many cases, were 
unanticipatjed and, on occasion, opposed by policy planners. 

The onjy sure and certain direct economic contribution of the War on Pov¬ 
erty to the poor in the urban ghettos was the jobs provided for certain residents 
of these a'eas in the Community Action programs themselves. Since these 
jobs were quite visible and paid better than the average ghetto jobs, and since 
blacks we: e given preference in program hiring, the effect of OEO in the 
ghettos was symbolically extremely strong and economically measurable. But 
was this td be claimed as a key strategy in a total War on Poverty? If that is the 
case, then clearly a War on Poverty is not nearly as good as a WPA. Since 
there were no restraints on the local Community Action leaders except the 
very general one that they should encourage “maximum feasible partici¬ 
pation,"' tliey were freed to use the available Community Action jobs as pa¬ 
tronage in the oldest American sense of the term. Leaving aside instances of 
crass nepoUsm, a key consideration in the disposition of jobs within the Com¬ 
munity Action Programs was the building of agency support in the communi¬ 
ties and for purposes of political clout back in Washington. Thus at least a 
proportior of the economic impact of the War on Poverty was incidental to 
(academically, a “latent function" of) the struggle of the program to create a 
constituency for itself Claiming this as a success for the program would be 
akin to a daim by Japanese after World War II that they had gone to war 
against the United States in order to modernize their political system. 

The mest important direct economic benefit coming out of the entire War 
on Poverty is probably the single contribution of the Office of Legal Services. 
Going far beyond the expected provision of legal services for divorces, credit 
disputes, arguments over leases or installment buying, the young and dedi¬ 
cated lawyers in the agency counseled thousands of poor people on their rights 
and oppoitunities within the Social Security programs of old welfare. The 
striking increases in the numbers of persons covered by Social Security pro¬ 
grams, especially Aid to Families of Dependent Children (AFDC or ADC), 
during the 1960s and early 1970s was to a large extent due to the success of the 
Legal Services program. And, even though the Legal Services program was 
housed injthe Community Action agencies of local communities, this was not 


the happy’relationship that was implied by the War on Poverty plans; in fact, 
almost im mediately after the founding of Community Action programs, the 

33. Robert H. Haveinan, in ibid., p. 9. Relevant to this point is the essay by Henry Levin in 
the same volume, Chapter 4, All the essays in this volume are by independent scholars and each 
bears in its own way on these issues. See also Robert D. Plotnick and Felicity Skidmore, Progress 
Against Poveny —A Review of the 1964-1974 Decade (New York; Academic Press, 1975). 
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Legal Services office began efforts to escape OEO altogether. And finally, the 
very success of Legal Services in bringing real economic benefit to increasing 
numbers of poor people undermined the political position of the Office of 
Legal Services itself. By 1975 it had been fully reorganized as the Legal Ser¬ 
vices Corporation operating under new legislation that restricted rather se¬ 
verely some of the most radical propoor activities for which the Office of Legal 
Services had been noted. 

Other advances in the condition of the poor in the United States might well 
be attributed either to the direct action of War on Poverty agencies or at least 
to the preoccupation with poverty and hunger which the War on Poverty leg¬ 
islation reflected and also helped to engender. However, probably a much 
larger share of any modest progress made in improving the condition of the 
poor during this decade should be attributed to general improvements in the 
economy quite independent of the War on Poverty itself. 

The search for an impact and a meaning for the War on Poverty will 
therefore have to concentrate upon the political rather than the economic 
side. And it may well be the consensus of those who have studied the War on 
Poverty in actual communities that there was a marked increase in the partici¬ 
pation of the poor and of minorities during the decade or so following the 
enactment of the War on Poverty legislation. In addition to the jobs made di¬ 
rectly available by the implanting of War on Poverty agencies in urban cen¬ 
ters, it is fairly clear that other federal and federally funded programs also 
opened up new opportunities for blacks and minorities. One distinguished 
black political scientist who was often critical of government programs con¬ 
ceded nevertheless that ''the public sector [is] a steadily increasing source of 
employment for blacks and poor people.And many would agree that this 
extended beyond the favorable hiring practices of new federal programs into 
the hiring practices of local governments themselves. 

But still, the nagging question is whether or to what extent these advances 
were attributable to the War on Poverty agencies and their Community Ac¬ 
tion programs at local levels. A case might be made both ways, but any case 
favoring the record of the War on Poverty would have to explain away the ex¬ 
istence and expansion of the civil-rights movement itself that both preceded 
and extended through the period of the War on Poverty. The War on Poverty 
was in large part a response to the civil-rights movement, and it is fairly cer¬ 
tain that the civil-rights movement would have continued to move into 
Northern cities and to agitate for an expansion of minority rights whether the 

34. A full account of the successes and the struggles of the Office of Legal Services will be 
found in Ellen Jane Hollingsworth, "Ten Years of Legal Services for the Poor,” in Robert 
Haveman, Chapter 7. 

35. Efforts to evaluate the extent of improvement and to identify the causes of that improve¬ 
ment will be found in Haveman, Chapters 1 and 3; and also Robert Plotnick and Felicity Skid¬ 
more. 

36. Charles V. Hamilton, quoted in Peterson and Creenstone, “Racial Change,” p. 271. 
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War on Pcverty had existed or not. Not everyone will agree with my earlier 
argument hat the War on Poverty actually reduced the effectiveness of the 
civil-rights movement by converting its clear moral authority based upon 
rights to a purely political interest-group pattern without any great moral ad¬ 
vantage on^e the definition of the problem was transformed from the issue of 
civil rights to the issue of economic rights. But whatever the case, no one 
would real.y wish to deny the tremendous effectiveness of such local groups as 
Chicago’s Dperation PUSH and of the pressures of federal civil-rights pro¬ 
grams upoh the hiiing practices of private corporations. All of this is to say 
that blacksj had begun to participate in the political process in very large 
numbers and most probably would have begun to have political successes on a 
broad front regardless of the efforts of War on Poverty agencies. 

The main influence of the War on Poverty on political participation seems 
to have been on the form rather than the amount of the increase. Community 
Action agencies invited thousands of members of minority groups to sit on 
their city-v ide and district boards, to become paid, part-time, and voluntary 
members oHheir staffs, and to participate in the campaigns of CAA-sponsored 
elections o ■ to attend meetings where CAA policies were formulated to help 
determine :he mix of federal services. Community Action agencies also pro¬ 
vided funcs and other support for many independently organized neigh¬ 
borhood associations and in effect became the sponsor of many such associa¬ 
tions and federations of these associations. This was the way they fulfilled 
their goals T“maximum feasible participation,” and at the same time helped 
create a supportive constituency for the agency itself. Surely this partici¬ 
patory ferment encouraged the Community Action agencies to spread beyond 
agency-spo isored activity and added participants to many political processes 
totally independent of agency activities. But this would have to be considered 
a small par of the larger ferment produced by the civil-rights movement and 
by the sim Die coming of age of blacks in Northern cities. Appraisal of the 
exact nature of the impact of the War on Poverty on political participation 
will have to be found within the agencies’ activities themselves rather than in 
the generaljpolitical situation in cities, where it is only one of many more im¬ 
portant contributors. 

The most probable influence of the War on Poverty on political partici¬ 
pation is the increase of participation within federal government activities 
themselves,j most particularly those activities that came within the administra¬ 
tive controljof the local Community Action program. That is to say, political 
participation engendered by the War on Poverty was largely sponsored partici¬ 
pation. It v|as participation within the agency activities, with or without ex¬ 
pectation (t immediate personal gain. It was participation that may have 
provided gains for the participants but at the same time would certainly have 

37. More details will be found in Peterson and Greenstone. 
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provided support for the agency. It is a form of participation that would rise 
and fall proportionately to the political fortunes of the sponsoring agency. 
And it is the form of participation that was anticipated within the interest- 
group liberal model spelled out in this volume. 

A second aspect of the influence of Community Action programs upon par¬ 
ticipation was that it was heavily middle class in bias. This is not only an eval¬ 
uation made by some of its critics but also by many of the most ardent friends 
of sponsored community participation. For example, Milton Kotler, who, in 
the 1960s, wrote a very eloquent book on the virtues of neighborhood gov¬ 
ernment, concedes that the so-called mobilization of the poor under OEO 
amounted to the mobilization of the black middle class. He simply goes on to 
say that the advancement of the interests of the black middle class did not 
come at the direct expense of the black poor and that the successes of the black 
middle class encouraged the emergence of still other movements for full 
inclusion in the body politic. What measure of success is it to say simply that 
the advancement of the black middle classes did not come at the direct ex¬ 
pense of the black poor? As Kotler himself concedes, the result of all this was 
simply the inclusion of one or more new interest to the cast of characters in 
the American pluralistic system.^* 

Third and finally, the increased participation and influence directly at¬ 
tributable to the War on Poverty and its Community Action programs has 
been highly specialized. In most instances this influence simply does not ex¬ 
tend beyond the federally sponsored programs themselves, and that tends to 
mean only those federally sponsored programs within the original War on 
Poverty. For example, a very careful and friendly study of the Community 
Action program in Providence, Rhode Island, concluded as follows: 

Without the conditions of client participation attached to these programs by Federal 
authorities, it is improbable that these currents would have taken hold. The impor¬ 
tance of such participation requirements is suggested by the history of the Model Cities 
program in Providence. . . . Blacks and other minorities have not been nearly as suc¬ 
cessful in building political power through Model Cities as they were with the CAP.^^ 

This tendency toward the specialization of the influence is partieularly trou¬ 
bling because it eonfirms the broader argument made earlier in this chapter 
that War on Poverty programs, because of their stress on economics and 
bargaining and plural-group representation, were likely to blunt the eivil- 
rights movement and the moral authority of their absolute claim to increased 
recognition and representation all across the board. We now see it taking the 
form of the ability of minorities to capture programs designed for them and 
the inability in most eities to spread that influenee through one set of pro- 

38. Cited in Haveman, A Decade, pp. 281-83. Kotler's 1960s book is Neighborhood Govern¬ 
ment: The Local Foundations of Political Life {New York; Bobbs-Merrill, 1969). 

39. John A. Perrotta, "Machine Influence on a Community Action Program; The Case of 
Providence, Rhode Island,” Polity (Summer 1977), p. 502. 
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grams toward a variety of other programs. This calls to mind once again the 
proposition that blacks and other minorities have gained whatever general in¬ 
fluence in the cities they have through the rise of general political leadership 
in these rr inority communities and their claim through confrontation and 
through the electoral process upon the governmental structures and processes 
in these cities. In fact, in many instances the specialized influence of the War 
on Poverty agencies can be a barrier to the spread of the political influence of 
minorities. At the end of his book-length evaluation of the Community Ac¬ 
tion progn m in Pittsburgh, Neil Gilbert concluded that the Community 
Action program was not a good ‘platform from which to launch a citizen^s 
movemeritj for deep-seated social reform.A study of five California cities 
came to a jreinforcing conclusion, that, “if one . . . seeks to determine the 
cumulative influences [of various participatory techniques] on redirecting the 
focus and c ontent of any part of the social service system, one finds relatively 
little change in the basic orientation of health, education, and welfare agen- 
ciesT And| in a book the author chose to entitle The Betrayal of the Poor after 
having stuqied a sample of twenty cities drawn from a universe of all cities 
over 50,000 in population, Stephen Rose reported that only 3 percent of the 
Communi|/ Action programs had any general institutional change orienta¬ 
tion at all. Another study of a sample of fifty-one cities by Jeannette Hopkins 
and Kenneth Clark reported a basic agreement with the contention that the 
influence a^ well as the orientation of these Community Action programs was 
extremely limited or specialized."^^ 

Although there may be many specific exceptions to the patterns reported 
here, the net experience with the politics of the War on Poverty confirms the 
general proposition that interest-group-liberal policies are basically conserva¬ 
tive, co-oplive, demoralizing, and contrary to the very best sentiments and 
goals exprejsed by the liberals themselves. We do not, however, have to go as 
far as Piven and Cloward who argue that the co-optive and demoralizing 
results of Community Action were put in the legislation as part of a conspir¬ 
acy among Democratic Party officials to finesse the discontent that was being 
expressed and organized in the minority sections of the city."^^ 

Although it is true that the Community Action aspects of the legislation 
had not bedn the cause of some large pressure group, and although the draft¬ 
ing of this legislation occurred in virtually a public-opinion vacuum, the 
record does pot show that the legislative leadership was any more aware of the 
need to plaOate discontent during the drafting of the War on Poverty than it 
was during the drafting of the civil-rights legislation, the various old welfare 
amendments, the other unrelated urban legislation, and many other pieces of 

40. These aiid other studies are reviewed with considerable care in Peterson and Greenstone 
Racial Changfe, pp, 256-74, 

1071 i Richard A. Cloward, Regulating the Poor (New York: Pantheon, 

1971), pp. 25ty82. 
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legislation before, during, and after that period in which no arrangements at 
all were made for “maximum feasible participation.” It seems much closer to 
the actual sentiments of that time to say that the participatory phrasing was 
simply one more aspect of a general and sincere sentiment that we could have 
our positive state, reorient our services toward the poor, and at the same time 
avoid the appearance of governmental coercion by making money and pro¬ 
cesses available and leaving the ultimate choices up for grabs. That is to say, 
the ideology of interest-group liberalism was fully in the ascendancy and was 
taking a more positive posture by intervening to encourage the formation of 
interest groups where they did not yet exist. The results tended to be very 
much the ones Piven and Cloward had expected. But no conspiracy theory is 
needed. The results were a direct function of the interest-group-liberal policy 
structure. The Community Action policy within the War on Poverty offers a 
pure case of the extent to which policy can shape politics. 


NEW WELFARE, OLD WELFARE, AND BEYOND 

Republicans may generally be caught in a dilemma: They can support the 
expansion of welfare benefits and alienate their own constituencies, or they 
can oppose the expansion of welfare benefits and risk losing their access to the 
larger constituency that can give them majorities in Congress and in the Elec¬ 
toral College. But in 1969 there was enough criticism from Democrats as well 
as Republicans to reduce political risk to a minimum. There was in fact a 
pressure for fundamental reform that was going to be very difficult to evade. 
Nixon’s explicit war against the War on Poverty was not actually declared 
until his budget message of 1973, following his great reelection victory. But 
his most fundamental efforts at welfare reform and social services came during 
his first term and were in old rather than new welfare. 

By 1969, virtually everyone agreed not only that something was rotten in 
the state of welfare, but they tended also to agree on what was rotten. Benefits 
to the needy were too variable from one region to another and from one state 
to another. Benefits might be discouraging honest employment. The whole 
system was too costly. People were using it as a guaranteed annual income 
rather than as a source of emergency and temporary assistance. At the same 
time, only a small proportion of the total welfare outlay was actually reaching 
the poor. We had discovered that the cost of eliminating a poverty gap was far 
in excess of the poverty gap itself. For, if payments improved conditions for 
the poor by bringing them up toward a subsistence level, many low-wage 
workers would discover it was just as profitable to take the welfare as to con¬ 
tinue working. As one observer put it, “Once adopted, the no-poverty target 
would recede, and the cost of reaching it would grow. 

42. Vincent J. Burke and Vee Burke, Nixon’s Good Deed (New York: Columbia University 
Press, 1974), p. 13. 
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FISCAL YEAR 

1965 


FISCAL YEAR 

1970 


FISCAL YEAR 

1976 


Social insur^i 
Public aid 
Health and 
Veterans pro^: 
Education 
Housing 
Other social 
rehabilitatioij 
OEO, and 

Total 


ipedical programs 
rams 


^elfare (Vocational 
child nutrition, 
ACTION) 


21,806 

42,245 

120,809 

3,593 

9,648 

33,244 

2,780 

4,775 

9,353 

6,010 

8,901 

18,790 

2,469 

5,875 

9,168 

238 

581 

21427 

812 

2,258 

4,534 

37,708 

77,433 

196,325 


* SOURCE: Sicid/ Security Bulletin (Washington, D.C.: U.S. Government Printing Office, 
Jainuary 1977), pp. 5-7. For a more discriminating statement of federal social wel¬ 
fare expenditures, see Lawrence A. Lynn, “A Decade of Policy Developments in the 
Ir come Maintenance System,” in Robert Haveman, A Decade of Federal Antipov- 
ery Programs. 


Table 8. ^ adds a few details to Table 8.2 (p. 209) and also presents a close 
approximatipn of the actual extent of federal involvement in our security.'*^ 
To paraphrase an old cigarette commercial, we were spending more and en¬ 
joying it lesjs. 

Almost immediately upon assuming office, President Nixon proposed a 
bold Family Assistance Plan to replace AFDC (ADC), which had become 
more burdensome and more controversial than ever. In brief, the Family Assis¬ 
tance Plan 'FAP) would have replaced AFDC with a basic federal payment 
of $1,600 a year for a family of four. Though this sounds paltry, it would have 
increased welfare benefits above current levels in eighteen states. The remain¬ 
ing states would have been required to maintain their current levels by supple¬ 
menting the: federal minimum, with the federal government paying at least a 
percentage of that supplement. FAP also provided, for the first time, benefit 
eligibility for the working poor. Under FAP the unemployed were required to 
take job tra ning or lose their portion of the family benefit. 

Nixon did not get his FAP. Although it passed the House of Representatives 
once in 197!0 and again in 1971, it was killed in the Senate by an unusual alli¬ 
ance of libejrals, who found FAP too severe in the level of support and in its 
work requirements, and conservatives, who opposed FAP because it was to 


43. Estimatj 
1.3 are suffici 


s of actual welfare effort will vary from expert to expert, but the figures in Table 
int to convey the appropriate impression. 
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them the beginning of a guaranteed annual income.Although Nixon did 
not get his FAP, he did succeed in a less spectacular but still quite fundamen¬ 
tal reform—the consolidation of the three other important programs of Social 
Security into a single national income maintenance program. Enacted into 
law late in 1972, to take effect at the start of 1974, Supplemental Security In¬ 
come took the elderly, the blind, and the disabled and gave them a minimum 
income as a matter of right. This was in addition to any social insurance that 
they might carry. If judged needy under federal provisions, these three cat¬ 
egories were eligible for a supplemental check each month regardless of 
whether they had ever paid any Social Security payroll taxes. But this very im¬ 
portant advancement in social welfare skirted the major problem, the very 
problem Nixon had sought to confront with his FAP. As the Burkes put it, 
“That daring dream of radicals, the right to a minimum income from the 
United States Treasury, has come true for all but one group of those Ameri¬ 
cans who society feels should not be obliged to work.’""^^ Children had proven 
to be the most difficult to reach of the four categories of people who were not 
expected to work in our society. But that does not mean that children were 
eliminated. It simply means that they were left with the AFDC program as it 
had stood roughly since 1961. Moreover, as we shall see, even under the 
FAP, certain essential features of it would not have changed. That is to say, 
FAP and AFDC confronted the central problem of social welfare in the 
United States with almost exactly the same set of attitudes: extend the cover¬ 
age and broaden the discretion. 

The Democrats in 1961 had already changed the original Aid to Depen¬ 
dent Children (ADC) along these lines. It had become AFDC in order to get 
behind the sources of dependency and poverty among children, and this 
change had not only converted elements of old welfare into new welfare but 
also provided the basis for the tremendous expansion and coverage that we 
witnessed for over a decade following 1961. That legislation had also broad¬ 
ened coverage through AFDC-U to cover certain unemployed parents in two- 
parent families, in order to respond to the charge that AFDC was encouraging 
families to disintegrate. Aid to Dependent Children had been one of the lesser 
titles in the 1935 Social Security Act, extending assistance to “children de¬ 
prived of parental support or care by reason of death, continued absence from 
home, or physical or mental incapacity of a parent.'’ We have already seen 
how this was converted, especially after 1961, from aid-to-children to a dis¬ 
cretionary aid-to-families-by-federal-grants-for-states-to-undertake-rehabilita- 
tion. All during the 1960s discretion was creating anomalies. Benefits varied 
greatly. Eligibility varied. Even as late as the mid-1970s only twenty-six of the 
states, plus the District of Columbia, had AFDC-U at all, with twenty-four of 
the states continuing to deny AFDC benefits to most two-parent families. 

44. Lengthy accounts of FAP will be found in Burke and Burke, and in Daniel Patrick Moyni- 
han, The Politics of a Guaranteed Income (New York: Random House, 1973). 

45. Burke and Burke, p. 188. 
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take a job oj* expand the number of hours per month on the job, because in 
most cases Medicaid is discontinued when the person leaves the AFDC rolls. 
But Medicaid is significant in still another way, and this points to something 
relatively new and quite fundamental in the liberal state: The federal govern¬ 
ment is the third party in a very special sense. It does not intervene between 
the beneficiary and the physician or hospital; rather it underwrites the costs of 
that relatior ship. The doctor and patient enter into their usual cash nexus. 
The federal government simply guarantees that the payment will be made 
once the se vice has been performed to the doctor's satisfaction. This is not 
the same as a direct cash payment program from which an AFDC mother 
could divert any amount she wished for medical services. Nor is it like a food- 
stamp program where the beneficiary might be given supervalued dollars on 
condition they be spent for medical services.'*^ Instead, Medicaid is a substan¬ 
tial part of what can now be called the state of permanent receivership. 
Through ths technique of underwriting a relationship or a transaction, the 
government can influence without intervening; it can influence conduct 
without issuing rules and regulations determining that conduct but by manip¬ 
ulating the /alue of resources between alternative endeavors, some of which 
are underwritten and some of which are not. Underwriting is a fiscal or mone¬ 
tary technique, but it can be used in a far more discretionary manner than the 
traditional, fiscal and monetary policies, such as the tax structure or the Fed¬ 
eral Reserve discount rate. Much more will be said of underwriting and of the 
state of pern anent receivership in Chapter 10, but it is important to note here 
the fact that jit has become an important feature of social welfare in the United 
States, 

The political characteristics of underwriting go far to explain why the medi¬ 
cal profession could have been lulled into quiescence, if not downright sup¬ 
port for Mec icaid after having opposed its passage so strenuously as socialized 
medicine. Underwriting is a constitutional way of delegating governmental 
power to private agencies, groups, corporations, and individuals. It gives pro¬ 
ducers and consumers within a sector a control over their environments that 
they would not have without government assistance, and yet this can be 
provided wi hout changing any statuses. Underwriting perpetuates existing 
structures ar d relationships by reducing the risk of individual ventures, and 
through that it stabilizes the entire sector. From the perspective of the doctor 
and the hospital, underwriting works doubly well in the medical services sec¬ 
tor because It provides no incentive to the consumer to exercise rational eco¬ 
nomic behavior—-that is, to seek to restrain the producer by checking prices or 
by considering alternative services or alternative uses of the available re- 

49. The idea] of a medical-stamp equivalent to a food stamp has not, to my knowledge, been 
considered. Buf it could very well be a substantial alternative to Medicaid and other govern- 
mentally supported medical service programs, in that the doctor-patient relationship could be left 
alone but patients could play a greater role in deciding how much of their income should be 
diverted for mepical service. 




232 WHY LIBERAL GOVERNMENTS CANNOT ACHIEVE JUSTICE 

sources. For the patient, Medicaid is wasted if not used, and at the same time 
it enables the doctor and the hospital to universalize their services without risk 
and without a ceiling on cost. Even if standards are eventually enacted to reg¬ 
ulate charges for particular medical services, there will still be no effective 
ceiling on the cost of Medicaid because of the discretion available to the doc¬ 
tor and the hospital to gouge the government through the provision of unnec¬ 
essary services, especially services that are most profitable with least expendi¬ 
ture of time. To bring it down to its barest essentials, Medicaid policy has 
been emptied of law and therefore develops a political process accordingly. It 
is that same political process we have noted all through the analysis of in¬ 
terest-group liberalism—the decline of a public awareness, the decline of 
democratic conflict, the reduction of government to the preferences of the 
agencies and the clientele most concerned with a particular program. 

Thus the verdict on new welfare presented earlier in the chapter is sup¬ 
ported by the tendencies of four presidential Administrations: When govern¬ 
mental authority is delegated in programs to administrators without clear 
guidelines as to the purpose and limits of the programs—that is, when govern¬ 
ments make policies-without-law—^the resulting relationship between the 
agencies and citizens will tend not to be to the liking of the very persons who 
had supported the programs in the first place. 


OLD WELFARE VERSUS NEW WELFARE 

Welfare is a politicoeconomic conception appropriate to a special eco¬ 
nomic problem. That problem is the problem of scarcity and of inefficient dis¬ 
tribution of wealth under capitalism. Old welfare was a successful effort to 
come to grips with poverty caused by capitalist technology and capitalist 
methods of production and distribution. The purpose of old welfare was and is 
to make the march to the grave a bit more comfortable. Capitalist poverty is 
an objective thing; it is a random harvest. Therefore it possesses the virtue of 
being susceptible to treatment by general rules and by bureaucratization of 
their implementation. Nothing is wrong with old welfare that cannot be re¬ 
formed by merely increasing redistribution or revising categories as capitalist 
organization changes. The criticism that old welfare must perpetuate poverty 
is an absurdity. The welfare dole is no more demeaning than the socioeco¬ 
nomic conditions that made it necessary. Old welfare was and is an im¬ 
mensely successful means of tending to the human exhaust of capitalism. 

New welfare is based upon a most meaningful, deliberate ignorance. Its 
creators sought to combat the poverty of their age as though poverty is poverty 
is poverty. But this is not true, and they would be incredibly obtuse to believe 
that it is. The phenomenon being called poverty today is not capitalistic pov¬ 
erty. The phenomenon we fight today is not a random thing, not a natural 
consequence of the objective weakness of economic or environmental forces. 
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The phenomenon we fight today is in fact not poverty at all. The phenomenon 
is the injustice that has made poverty a nonrandom, nonobjective category. 
Poverty in this case is the merest epiphenomenon, and there is nothing at this 
level that ok! welfare could not and cannot do better than new welfare. 

The real tisk of our time was to attack injustice and to change social rules 
and conduct in order that poverty become and remain a random thing, an ob¬ 
jective category. The interest-group-liberal approach—defining the effort as 
economic, aittaching it to the welfare system, and making it almost totally 
discretionar}|—was not merely superfluous and redundant; it produced a 
whole array of unhappy consequences. These consequences were unin¬ 
tended, but ijhey are not paradoxical. They arise out of features of the War on 
Poverty thdt were deliberately sought by the interest-group liberals. All but 
one of the cc nsequences fit as various headings under the general rubric con¬ 
servatism. I :hoose the word deliberately, despite Chapter 3, because it best 
evokes a sen<e of the very things to which traditional liberalism claimed to be 
most antagonistic. The last of the types of consequences is better termed radi¬ 
cal; but that only confirms the character of the other consequences, because 
radicalism always tends to follow militancy against change. 

Dulling the edge of civil rights • In general the War on Poverty blocked 
change by fa sely focusing the attentions of responsible persons sincerely com¬ 
mitted to social change. In particular, it is astonishing how many black 
leaders were taken in by the appeals of Community Action and the paltry 
extra sums o 'money forthcoming. The demand for civil rights declined as the 
demand for poverty money increased. The one cause was deserted for the 
other. Civil ights was for the South. Social injustice in the North was not to 
be rectified but only indemnified. For the South there was morality, for the 
North equit)'. 

The 'Teacmm factor' • The effects of the War on Poverty were also conser¬ 
vative in their pattern of implementation. Delegation of the program to pri¬ 
vate groups requires official recognition of groups and representatives. In the 
first round we may be impressed by emergence of new groups—and at least 
impressed by the amount of effort expended to bring new groups about. How¬ 
ever, once the situation is stabilized by official recognition of groups and rep¬ 
resentatives, the situation tends to militate against emergence of still newer 
groups. Official recognition is a very conservative force; at the neighborhood 
level, federal recognition becomes a valuable resource with which some 
groups can demoralize others. In South Chicago a gang called the Blackstone 
Rangers maintained its monopoly position through intimidation: ''You 
belong to our gang or Fll knock your head off.” Government recognitioil can 
work the sarne way: "Now we are official. If you don’t join us you won’t have 
any access.”! Official recognition tends to congeal social relationships. The 
latter instance differs from the Blackstone Rangers case only in the subtlety of 
the intimidation. And, as Peachum and MacHeath teach in "The Three- 
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penny Opera/’ the poor are the easiest of all to intimidate, especially with 
symbols of authority. 

The pseudo-Marxian factor • In order to overcome one kind of false con¬ 
sciousness, the War on Poverty sought to instill another; and it, too, militated 
against change. As the experience in Syracuse illustrated, Community Action 
organizing can create a conflict between the poor and the powerful that is nei¬ 
ther natural nor inevitable. There is no necessary conflict of economic inter¬ 
est between the poor and the powerful. It depends on who the powerful are. 
Trying to give the poor, especially the black poor, a correct consciousness 
tends only to produce alliances between the rich and the powerful that may or 
may not have existed in the recent history of a given city. Behaving as though 
there is a single power structure helps, create one and converts economic or 
racial issues into fights for the survival of the regime. The War on Poverty 
tended to reunite social, economic, and political elites in the cities. 

The conservatism of narrowed vision • Paul Peterson provides another insight 
into the conservative tendencies of Community Action in his research on OEO 
and education: 

Even where the OEO achieved considerable success, as in East Harlem, the organiza¬ 
tions newly organized had such narrow constitutencies that their demands were 
usually narrow and neighborhood-oriented rather than calls for broad reform which 
would improve education for all those in their class or ethnic group. . . . The East 
Harlem leaders sought neighborhood control, but neighborhood control, if applied 
equally throughout the city, would scarcely increase school integration. The East 
Harlem leaders sought a Negro or Puerto Rican principal for their school rather than 
insisting on changes in the general recruitment patterns for administrative positions 
that had effectively excluded minority groups. Even the compromise proposal sought 
quality improvements through a special arrangement with a university for a few East 
Harlem schools rather than a far-reaching program to improve quality of education in 
low-income areas throughout the city. The narrow constituency of the neighborhood 
organization made it an unsatisfactory vehicle for the articulation of broad demands 
necessary for major educational reform.^® 

The War on Poverty would never have integrated the city, racially or cul¬ 
turally. Narrowed perspectives are created by and reinforced by the neigh¬ 
borhood concept. The call for decentralization is a sound of great joy to lib¬ 
erals. But decentralization is an absurdity at the beginning of a program 
whose major goal is (or ought to be) reeducation toward new social values. 
Decentralization in this case was abdication. 

The wasting of moral leverage • Even as it diverted attention from civil 
rights, so also did the War on Poverty militate against change by laying waste 
the real resources of the civil-rights movement. The War on Poverty, with its 

50. Peterson, “Strategies,” pP- 14-15. Seea\soGTantMcConne\\,PrivatePower and American 
Democracy {New York: Knoph 1966), for a general thesis on the effects of smaller versus larger 
constituencies. 
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application of explicit rules of law drawn from earlier civil-rights cases and the 
Civil Rights Act of 1964, This leads to some reflections on the logic of scho 
integration as the policy for a stable and just multiracial society. 


Housing Policy in Iron City: 

Have a Plan When You Plan 

Iron City is an urban-industrial area whose corporate boundary 
nearly 60 000 residents and whose true metropolitan area . 

100 000 The name of the city has been fictionalized to avoid embarrassing 
rS offick They *u,lk « oh..ged bu. 

of mayors councilmen, planners, realtors, and builders all over the cor y. 
Iron City presents a single well-documented case. The case situation itself s 
extreme a^d unrepresentative, but it will soon be clear that that is precisej^ 
why it offers an ideal laboratory for discovering the nature hm.tafions^of 
modern federal enabling legislation. Iron City is a Southern city, 
ficial development plan promulgates a set of explicit «c>al goals^ Chrit 

however. Iron City officials only stated, as the innocent d “ Hans Ch 
tian Andersen’s “The Emperor’s New Clothes, the awful about he 

land-use goals of cities all over the country. The explicitness of Iron C# sim 
pi d“ Senb d.pb. —di-.r, “ 

urban policy; for these official development plans provided the local tacts 
proposals upon which the federal allocations were based. 

INTERLARDED NEIGHBORHOODS: STATUS QUO ANTE 

In 1950 over 20 percent of Iron City’s population was black. But there was 
hiS pecplk .b.»l .b- bkeb, peculi., .. le... I. 
only with Northern cities. In 1950 they did not live m a ghetto. The largest 
concentration was in the north-central section, across the 
shadings on the map in Figure 9.1.) There was *"°*er large neighborW n 
the south-central section. However, there were 

virtually every section of town. There was a narrow strip along The River and 
several Lips in the west-central and western sections, in easy walking distanc 

^™ThisLaftheLpical black residential pattern in Southern cities, especially 
staS iLddfe-sSd cities. Beginning in the 1920s, relatively slow growth o 
the city and slow but steady immigration of blacks from outlying rural are 
contriLted to a patchwork pattern. Rather than a single black section, th 
were interlarded neighborhoods of black and white.' This pattern was s p- 

significantly into the case here. 
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ported by the needs of the wealthier whites for domestic servants. "'Close quar¬ 
ters’" was literally the predominant feature. For example, the black neigh¬ 
borhoods east and north of The Circle were surrounded on three sides by 
the wealthiest homes in Iron City. 

Although the residents of Iron City tolerated the proximity of the races, in 
fact encouraged it in many ways, they could in no way be accused of living in 
an integrated community. There was of course no Harlem. The very word 
and its implications suggest the recency as well as the non-Southern origin of 
systematic housing discrimination. On the other hand, each black neigh¬ 
borhood was pure. There were no black-white-black-white house patterns (al¬ 
though there were a number of instances where several black families lived di¬ 
rectly across the street from or “alley to alley” with a larger number of white 
families). In good urban fashion, blacks and whites learned to ignore each 
other, yet to profit from the proximity wherever possible. Blacks accepted 
their back-of-the-bus status. And indeed they received certain privileges una¬ 
vailable to whites. Merchants and newsboys were more permissive in granting 
or extending petty credit. Crimes committed within the race were not as a rule 
investigated or prosecuted with utmost vigor. The raising of a pig or a goat was 
usually allowed, in violation of public-health regulations. Black bootleggers 
(legal sale of liquor was until the early 1970s forbidden in the county) had 
freer rein—and were often patronized by the insatiably thirsty white middle 
class. And the rents tended to run considerably lower. 

This was the dispersed and highly status-bound social situation as recently 
as 1950. At that time most Southerners could see a racial crisis approaching, 
and for them the problems inherent in the residential pattern were immedi¬ 
ately clear. In almost no direction away from the major public schools could 
one walk without encountering at least a strip of black housing and a collec¬ 
tion of school-age children. Central High School received all white children 
in grades 9 to 12 who lived east of The Creek (in the map, Figure 9.1). Rebel 
High (No. 4) was for all white children in grades 9 to 12 who lived west of The 
Creek, including some areas not shown on the map. Washington High 
School (No. 2) was exclusively for the black children in grades 7 to 12 from 
the entire city and surrounding county. Note how perilously close were black 
families, with eligible children, to both of the white high schools, most partic¬ 
ularly to Central, where virtually all of the children of upper-middle- and 
middle-class families attended. Note also how far a good half the black chil¬ 
dren commuted to Washington High and also how many of them actually 
crossed the paths of Rebel and Central in the course of commuting. The same 
problem obtained for the junior highs (No. 5 and 7) and elementary schools 
(No. 5, 6, 7). Another junior high and elementary complex was similarly situ¬ 
ated in an unmapped area east of The River. 
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THE PLAljJ 

Into this situation stepped the Iron City Planning Commission in 1951. 
The Comijiission’s first step was a thorough analysis of housing, land use, 
economic Facilities, and deterioration. In 1952 they produced a handsome 
and usefuljmaster plan, the emphasis of which was upon the need for mea¬ 
sures “for Arresting beginning blight and correcting advanced blight." On the 
basis of the master plan, a more intensive investigation was ordered, toward 
ultimate production of a rehabilitation plan to guide actual implementation 
and financing. The result was a careful study published in a very professional 
three-color glossy-paper, fully illustrated booklet, Iron City Redevelopment. 
This plan centered upon three areas in which blight had made urban redevel¬ 
opment netessary.^ On the map these are designated A, B, and E. Area E the 
plan identified as “occupied by Negroes, but the number is too few to justify 
provision oFproper recreational, school, and social facilities. . . . The oppor¬ 
tunity to re [constitute the area as a residential district in harmony with its sur¬ 
roundings jAas the main reason for its selection as the number one redevelop¬ 
ment site." The second area on the map, B, was chosen because “a relatively 
small amoint of housing-standard and substandard—exists there"; therefore 
it would serve “as a companion project to . . . [Area E] . . . thus affording 
home sites or those occupants of [Area E] who are not eligible for relocation 
in public housing or who, for reasons of their own, prefer single-family or 
duplex dwe;llings. Area A, as shown by the intensive survey and the maps 
published v^ith the plan, contained as much dilapidated and blighted housing 
as Area E; but Area A was not designated an urban redevelopment area in the 
plan. Althobgh “blighted and depreciating," it was the “center part of the area 
. . . growirig as the focal point of Negro life." Along the Main Street of this 
area, extencjing into Area B, the plan proposed the building of an auditorium, 
a playfield,|and other public facilities “to serve [Iron City’s] Negro commu¬ 
nity." Sites Were inserted for the three black churches to he removed by the re¬ 
development of Area E. 

The plans was clearly a black removal plan. All of the projects proposed in 
the plan ar^ explicit on this point, as the selection of quotes from the docu¬ 
ment clearlV demonstrates. The underlying intent of the plan can be further 
identified, ijf need be, in the inconsistencies between the design for Area E 
and that fo-rjArea A. The latter possessed as much blighted housing as Area E, 
and yet the^standard of blighting was not applied to it. There the plan called 
for intensification of use rather than renewal. 


THE PLAN IS IMPLEMENTED 

Even before the completion of Iron City Redevelopment, implementation 
projects had begun in Iron City. These were expanded as financing allowed. 
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The first steps, quite rationally, were toward expansion of housing replace¬ 
ments for those families to be displaced by renewal. Consistent with the types 
of people to be most affected by the plan, those first steps were the construc¬ 
tion of public housing. There had been some public housing construction 
under Depression legislation, but it is of no concern here. Iron City built four 
public-housing projects under the Housing Act of 1949. In Figures 9.1 and 
9.2 they are the actual letters A, B, C, and D, and these designations have 
been placed as close as possible to their actual locations within each area. 

Each public-housing project was placed carefully. Project A was built in 
the middle of the largest black area. Project B was built in a sparse area, about 
50 percent black, but marked out in the plan as the area for future expansion 
of the black community. (In the plan, the proposed sites for the three new 
“colored churches^^ and the “colored auditorium” were strung along the area 
around Project B.) Project C, an exclusively white project, was built literally 
on top of the black area around it. While it is the smallest of the projects, as 


TABLE 9.1 

Public-Housing Projects in Iron City 


PROJECT 

SIZE (no. 

OF units) 

PERCENT 

NEGROES IN 

PROJECT 

COMPOSITION 

OF ORIGINAL 

AREA 

DEVELOPMENT 
COST (dollars) 

A 

160 

100 

Negro 

1,491,000 

B 

224 

100 

Mixed 

2,491,000 

C 

146 

0 

Negro 

1,595,000 

D 

220 

0 

Negro 

2,300,000 


measured by the number of housing units, the structures were so designed to 
be spread over the entire eight-square-block area. It was, according to the ex¬ 
ecutive director of the Greater Iron City Housing Authority, “a rather unique 
design, known in the architectural trade as a crankshaft design; thus providing 
both front and rear courtyards.” This project was cited professionally as an 
outstanding example of good design and utility. And no wonder. Its max¬ 
imum utilization of space, although it was a low-rent project, made it a com¬ 
bination of public housing and slum (and black) removal project par ex¬ 
cellence. Project D was also built on top of a blighted black neighborhood. 
However, although it is a relatively large project it did not alone eliminate 
every black in the area. 

By 1955 the public-housing projects had been completed and were oc¬ 
cupied. From the start there was never any controversy over the racial dis¬ 
tribution. The plan was being implemented smoothly and in every respect. 
Projects A and B were 100 percent black; Projects C and D were 100 percent 
white. Meanwhile, but at a slower pace, renewal of the central city had 
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begun. It was not until 1956 that implementation projects were fully desig¬ 
ned. Two ireas were marked out in the plan for intensive renewal, the shaded 
areas arourjd B and E, The important one was Area E, a fifty-six-acre area rel¬ 
atively tighjtly packed with rickety frame houses, outside toilets, corn and po¬ 
tato plots, |nd blacks. In the official plan proposals, Area E included the un¬ 
connected jblack neighborhood just north of The Circle as well as the entire 
shaded area due east of The Circle. Area B, as noted before, was relatively 
sparse. A few shacks needed removing, and in some of those shacks were 
white uneriployables. 

Within three years the two urban renewal projects were declared 100 per¬ 
cent accoUiplished. In the official report to the Urban Renewal Administra¬ 
tion (HUE|) the results were as shown in the following table: 



TABLE 9.2 

FOR 

FOR 

ACCOMPLISHMENT 

ACTTVm’ 

AREA E 

AREA B 

100% 

Land acquisition, no. of parcels 




acquired 

168 

59 

100% 

No. of families relocated 

176 

24 

100% ! 

No. of structures demolished 



(site clearance) 

236 

33 


In Area E, every trace of black life was removed. As the executive director of 
the Greaterj Iron City’ Housing Authority put it, "In this project, all of the 
then existing streets were vacated and a new land-use map was developed.” 
One entirely new street was put in, several of the narrow lanes (for instance, 
"St. James’^ Alley”) were covered over, and through connectors were built for 
a dead-end street or two. By this time, as seen on Figure 9.2, almost all the 
shaded areas had been removed, except Area A, which had, of course, ex¬ 
panded correspondingly. 

All of Aiea E became prime property. Most of the area was zoned for 
single-famil^ residences, and the boom in construction of houses in the 
$25,000-$40,000 range in the area continued through the 1960s. One large 
supermarket and several neighborhood businesses were established on rene¬ 
wal land purchased from the Authority, A 95 percent white elementary 
school, with lighted ballfield and large playground, occupied most of the east¬ 
ern section. It was a consolidation of elementary schools No. 5 and No. 6, 
which no longer existed. With the 95 percent white junior-high (No. 3), an 
impressive campus resulted. 

Area B a so received a new elementary school, with fieldhouse, lighted 
ballfield, tennis court, and playground. The city built a swimming pool in 
this area as veil, but it and the original municipal pool on The River closed 
for several y<^ars to avoid integration of public facilities. As mentioned earlier, 
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three of the redevelopment sites in Area B were set aside for the three 
churches demolished in the redevelopment of Area E. Each of the churches 
ultimately chose locations elsewhere in the black community. Except for the 
224 units of public housing, most of the relocating blacks chose the more 
densely populated and blighted Area A. Area B remained underutilized. The 
major part of Area B extended north of Project B toward the mountain, where 
although “some of the terrain is steep,’’ reported Iron City Redevelopment, 
“much of it is gently rolling and well drained. ... In most Southern cities 
there is a scarcity of vacant land located close to schools and churches and 
shopping districts and served by city utilities and transportation, land that is 
suitable and desirable for expansion of Negro neighborhoods or creation of 
new ones. [Area B] is such an area.” But apparently the blacks did not agree, 
and most of the area remained a graded but raw expanse of red Southern earth 
on the side of the mountain. This is the one part of the plan that went wrong; 
this was the voluntary part of the plan, the part unfinanced by federal agen¬ 
cies. 

The result, despite frustrated expectations in the north part of Area B, was 
overwhelming success for the plan (Figure 9.2). Well before the 1960 Census 
the large black area in Area E had been reduced to 5.1 percent of the entire 
census tract, and this was comprised of a few shanties behind the bottling 
works and the western edge of the area along The River. In Area C, the re¬ 
moval process immediately around Central High was complete with Public- 
Housing Project C. After 1960 some 10 percent of the area was still nonwhite, 
but other families continued to move out. Removal from Area D was ap¬ 
proaching totality. By 1964, removal from all areas west of The Creek was 
given further assistance by the completion of one federally supported arterial 
running east-west through the city, and the inauguration of Iron City s por¬ 
tion of the new north-south interstate highway. That brought the nonwhite 
proportion in the western sectors of the city down to about 3 percent. 

By the end of 1967, west of The Creek and north of Main Street (all 
around Area D), there remained six black families. When a nearby textile 
mill had closed down some years before, they, as employees, had been given 
the right to buy their houses, and they chose to remain. West of The Creek 
and south of Main Street (the area including The Mill) fewer than 5 percent 
of the housing units were occupied by blacks. Virtually every one of these 
houses was located in isolated and sparse sections along The Creek and be¬ 
hind The Mill, where one could still plant a plot of sorghum, catch a catfish, 
and, undisturbed, let a 1948 Chevrolet corrode into dust. East of The Creek 
and south of Main Street, closer to the center of things, the 1960 distribution 
of blacks was further reduced. Every last shack was gone from Area E and the 
entire central area of the white city. Three small pockets remained in the 
western portion near Area C, and that was all that remained in all of the white 
city. The last remaining black neighborhood of any size, a group of shanties 
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running along The River south of Main Street, was removed by the construc¬ 
tion of a city-hall-police-department-YMCA complex. Area B remained 
completely nonwhite and underdeveloped. Area A filled the entire triangle 
pointing north. It was a ghetto. 

THE SECRET OF SUCCESS 

The plan enjoyed strong consensus among officials and white citizens. It 
enjoyed at least the acquiescence and tacit consent of the blacks, who were, in 
any case, tenants whose landlords were white. But the plan would have had 
little chance of success, consensus or not, without outside financial assis¬ 
tance. The assistance came from federal programs. It was allocated, and con¬ 
tinued in 1967 to be allocated, by federal agencies whose personnel could and 
did have access to the renewal plan, the master plan, and all the project plans. 
Nothing was kept a secret in Iron City. What we have seen here is an honest, 
straightforward job of physical and social planning. And despite Iron City s 
open approach to apartheid, federal assistance was never in question. Relative 
to Iron City's size, and especially the size of its annual public sector budget, 
federal aid was quite substantial. And the results were dramatic. Perhaps only 
New Haven, Connecticut, a town famous for redevelopment, has had a 
higher per capita success ratio. 

Federal assistance was the secret of the plan's success. For the decade 
beginning in 1954 federal assistance for Iron City public housing amounted to 
at least $300,000 annually, increasing to $700,000 annually during the peak 
years of 1957-62. The figures cannot be broken down among the four projects 
because the aid was computed on the basis of development costs (given in 
Table 9.1 above) and granted as a lump sum. Federal assistance for urban 
renewal in Iron City between 1957 and 1961, by which time most of this part 
of the plan was a success, amounted to about $400,000 per annum. These 
federal grants to carry out Iron City's apartheid plan came to almost exactly 20 
percent of Iron Citys annual government budget. 

To this should of course be added an undetermined amount of federal 
highway assistance which helped remove blacks from the western edge of Iron 
City. There were also FHA and VA, which helped provide financing for the 
lovely homes built in Area E. It was not possible to determine how much fed¬ 
eral community facilities funds helped remove the blacks from The River, 
where now stands the new city hall complex. It was also not possible to deter¬ 
mine whether the local banks balked at extending FHA and VA homeowner 
credit to blacks for building on the mountainside north of Area B. But these 
facts would affect the meaning of the case only marginally. 

IMPLICATIONS 

First, the case bears out the contentions of three decades that slum removal 
means black removal. It supports the even more severe contention that the ul- 
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timate effects of federal urban policies have been strongly supportive of the 
status quo, so much so as to vitiate hopes for positive programs of integration 
through a|teration of the physical layout of cities. 

Second: it supports tire general thesis of this book, that policies without a 
rule of lavi will ultimately come to ends profoundly different from those in- 
tended by peir most humanitarian framers. It supports, still further, the con¬ 
tention of the book that some of the most cherished instruments of the posi¬ 
tive state nay be positively evil, and that the variable by which this evil 
outcome can be predicted is absence of public and explicit legislative stan¬ 
dards by which to guide administrative conduct. 

Third, t ie case supports, especially by virtue of the explicitness of the racial 
policy, thejmain contentions of Part III, showing precisely how and why fed¬ 
eral policy is ill-equipped to govern the cities directly and confirming beyond 
doubt the jeontention that the present disorder in the cities is properly ex¬ 
plained by the failure of government and politics rather than by the inferiority 
of black a(l)-ustment. The case shows how national legitimacy can be tar¬ 
nished to t|ie degree that it is loaned to the cities for discretionary use, and 
how a crisi| of public authority was inevitable as long as the virtue made of an 
untutored political process ended in the abuses cataloged in Iron City. In 
sum, it helps show why liberal governments cannot achieve justice. 

Every bl^ck in Iron City knew what was happening. Blacks in Chicago and 
ew York md Cleveland and Detroit know the same about their cities too, 
but since tf ese Northern blacks are not so docile, does that leave any possibil¬ 
ity that federal imperium was used completely differently outside the South? 
True, planhing authorities would never so deliberately pursue racial plan- 
few social plans could be as extensive or as successful as Iron 
etheless, misuse of federal programs in ways indistinguishable in 
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|nderson, for example, estimated in 1964 that about two-thirds of 
isplaced from urban renewal homes were blacks, Puerto Ricans, 

! of some other minority group.? In public housing the record is 
somber, first, because the pattern is even clearer, and second, 
se projects stand as ever-present symbols of the acts of discrimi- 
vhich they were created.^ As of 1965, only three of New York 
line public-housing projects were officially listed as all nonwhite 
in occupancy, but ten of Philadelphia’s forty projects were all 
nd twenty-one of Chicago’s fifty-three, five of Detroit’s twelve, 
four of Clevjeland’s fourteen, and all of Dallas’s ten projects were listed as ei¬ 
ther all noijwhite or all white.'* The rest of reality is hidden, because the 
Public Houlmg (since renamed Housing Assistance) Administration defines 

^iderson, The Federal Bulldozer (Cambridge, Mass.: M.I.T. Press, 1964), pp. 6-8. 
Baldwin s observations, quoted at the beginning of Part III 
iblic Housing Administration (HUD), Low-Rent Project Directory (Washington 

jvernment Printing Office, December 31, 1965). ’ 
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an integrated projeet as one in which there are ‘'whites and more than one 
nonwhite, including at least one Negro family.”^ Not only is it impossible to 
determine the real number of truly integrated projects, this system of report¬ 
ing, as permissive as the law itself, was ideally suited for local racial policies 
and local individual racial prejudices.^ Until July 1967, the agency even fol¬ 
lowed a rule of “free choice^' allowing eligible tenants to wait indefinitely for 
an apartment, which allowed them also to decline a vacancy on racial 
grounds. Thus, while the whole story cannot be told from official statistics, 
every urban black knows it. 

The Civil Rights Act of 1965 was supposed to have put an end to such prac¬ 
tices, but there is little evidence of improvement in public housing in particu¬ 
lar or city housing in general. It was not even until July 1967 that the rule of 
“free choice” was replaced with a “rule of three” plan whereby an applicant 
must take one of the first three available units or be dropped to the bottom of 
the eligible list. All this produced was undeniable testimony that the practices 
all along had constituted a “separate but equal” system of federally supported 
housing. As of June 1967, therefore, following three years under the 1964 
civil-rights sections and following more strenuous efforts by the Johnson Ad¬ 
ministration, two of Detroit's five segregated projects became “integrated,' by 
virtue of the fact that in each case exactly one white family had moved into a 
totally black project. At the same time, at least eleven of New York s projects 
were classified as “integrated” when in fact fewer than 15 percent of the units 
were occupied by families of some race other than the 85 percent majority in 
that project.'^ 

A month after the belated 1967 directive on public housing, the Federal 
Housing Administration (FHA) instituted a pilot program to increase FHA 
support for housing finance in “economically unsound areas. This was an 
official confession that for thirty-three years FHA had insured over $110 
billion of mortgages to help whites escape the city rather than build it. How¬ 
ever, this step and others like it cannot erase the stigma of second-class citi¬ 
zenship placed upon the residents of federal housing programs nor remove the 
culpability of federal power in the American local government policy of 
apartheid. These remedial steps came five years after President Kennedy’s 
famous “stroke of the pen” decision aimed at preventing discrimination in 
publicly supported housing, and three years after the first applicable civil- 
rights act. But all of the efforts surely suggest that mere remedy is never 
enough for bad organic laws, because bad organic laws literally possess con¬ 
genital defects. 

6. S^efa s^udy by Bernard Weissbrourd which concluded: “Most cities have followed a deliber¬ 
ate program of segregation in public housing.” Segregation, Subsidies and Megalopolis (Santa 
Barbara: Center for the Study of Democratic Institutions, 1964), p. 3. 

7. Source: Computer printouts provided by the Housing Assistance Administration. 
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Better jiot to have had the housing at all than to have it on the Iron City 
pattern ahd at the expense of national legitimacy. Some would argue that the 
problem jvas actually one of mere timidity and that the answer is a proper ex- 
pansion df public housing.» Judging from the patterns reviewed here, more 
could ha^ly have been better. Other writers and officials, including highly 
placed of icials, have proposed solutions ranging from semipublic^ to pri¬ 
vate financing of public, low-cost housing. These proposals focus on the 
mere detads of financing and offer further examples of the ignorance liberals 
fwve of tl^e implicahons of forms of law and administration for the achieve- 
jmple, ordinary justice. Regardless of the means of financing, these 
|vill produce no lasting social benefit without a rule of law that states 
jbly what is to be achieved and what is to be forbidden. That is the 
moral of ffie first part of the Iron City story. 
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Iron City Revisited 

By 1962, Iron City eould consider its master plan a complete success. Iron 
City no lopger looked like a Southern city at all, but like a typical Northern, 


jcity. Apartheid policy had, with federal aid, worked for housing in 
pnd was reinforcing racial segregation in the public schools. By 
Supreme Court had ordered desegregation with 
all delibebte speed"—there was only the slightest trace of intermingling of 
the races i|i the Iron City school system. Of twenty-six schools in the system 
only one, an elementary school, could be said to be truly integrated (Table 
9.3). For ill the rest, if there was an intermingling at all, it was pure token- 


Even the tokenism was causing anguish. White parents saw the slightest 
trace of intermingling as the beginning of the end of a way of life Black 
parents were not entirely happy either. Those who had boldly sent their 
children td previously all-white schools complained about two things. First 
there was tire anticipated problem of the isolation of the few black children 
who first erjtered the all-white classroom. Second and unexpected was the dis¬ 
covery by Ijlack parents that some of the most desirable features of education 
in the white schools were financed by special assessments which few black 
amilies could afford. Consequently, some of the original pioneering black 
families depided in those early days to return their children to all-black 
schools. A pritical mass had not been reached. Tokenism would not work, 
even if all fcut a few black families were willing to accept it. 
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lael Harrin^on, The Other America {New York: Macmillan, 1962) pp B9 fF 
Lyndon Johnson, for example. ' 

Charles Percy and Robert Kennedy, for example. 
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TABLE 9.3 

Iron City from Segregation to Integration: 1968-73 



number of 

SGHOOLS 

1968 

1970 

1973 

Elementary 

schools 

Of 19: 

12: completely 
segregated 

4; 95% of one 

color 

2: 89-93% 
white 

1: integrated 
(62% white) 

7: completely 
segregated 

7: 95% of one 
color 

3: 82-86% 
white 

2: 46-54% 
white 

15: integrated 

2; closed 

2: all white 
(but "out in 
the country” 
and of little 
interest to 
blacks) 

Junior high 
schools 

Of 4: 

1: 96% white 

2: 92% white 

1: all black 

5: integrated 
(77, 72, & 
69% white) 

1; closed 

3; integrated 
(71, 77, & 
46% white) 

High schools 

Of 3: 

1: 97% white 

1: 91% white 

1: all black 

2: integrated 

(85 & 82% 
white) 

1: all black 

2: integrated 

(83 & 47% 
white) 

1; closed, 


formerly 
all black) 


At least one black family was unwilling to accept the situation and in 1967 
filed a complaint against the Iron City Board of Education, based upon two 
clear principles of law: the holding in Brown v. Board of Education of Topeka 
and Title IV and Title VI of the Civil Rights Act of 1964. The Supreme Court 
had ruled in the Brown case that separate school facilities based upon racial 
discrimination were "inherently unequaL’ and therefore unconstitutional. 
Title IV of the Civil Rights Act of 1964 authorized the attorney general ot the 
United States to file suit for the desegregation of public schools and colleges 
upon receipt of a signed complaint that he has reason to believe is meri¬ 
torious. Title IV put all public schools on notice that they were progressively 
vulnerable to suits, and Title VI of the same act was intended to provide the 


II Brown v. Board of Education of Topeka, 347 U.S. 483. In the second Brown case a year 
later after reargument, the Court handed down its famous order implementing the decision ot 
the previous year. What the Court actually did was to remand these segregation cases to the lower 
courts and ordered the lower courts to work out equitable means to eliminate obs^tacles to the ad¬ 
mission of black children “to the public schools on a racially non-discrimmatory basis with all de¬ 
liberate speed.” Brown v. Board of Education of Topeka, 349 U.S. 294. The cases are often re¬ 
ferred to as Brown I and Brown 11. For an engrossing and enlightening account of these cases an 
of the behind-the-scenes considerations in the crafting of the 1955 order, see Richard Kluge , 
Simple Justice (New York: Knopf, 1976), especially Chapters 25 and 26. 
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coup de grkce to school segregation by directing each federal agency to with¬ 
hold financial assistance from any local program or activity that was discrimi¬ 
nating on the basis of race. In the decade following enactment of the Civil 
Rights Act of 1964, the Justice Department brought legal actions against more 
than five I^undred school districts and the Department of Health, Education 
and Welfare filed actions against six hundred school districts to suspend fed¬ 
eral aid to education. 

Despite the federal activity against school discrimination, which was en¬ 
tirely focujed upon the South during that first decade, school systems like 
Iron City’s could remain almost completely segregated because of the manner 
in which district courts and federal agencies were stating their orders and 
decisions. The Iron City case is a good example. In response to the complaint 
by the mother of the black pupil who was plaintiff in the case against the Iron 
City Board of Education, the federal district court judge handed down the fol¬ 
lowing decree: First the Iron City Board of Education “shall take affirmative 
action to d sestablish all school segregation and to eliminate the effects of the 
dual system.” However, for an indefinite period of time, commencing with 
the 1967-f 8 school year, desegregation was to take place through the “exer¬ 
cise of cho ce”; that is, students above ninth grade or over fifteen years of age 
could exercise their own choice of school; students below that age or grade 
level wouk have their choice made for them by their parents. The court even 
drafted a le ter to be sent by the Board of Education to all parents and students 
to inform them of their annual duty—and indeed it was to be a duty to make a 
choice of si Tools: “All students, both white and Negro, shall be required to 
exercise a free choice of schools annually.” The decree also mandated to the 
board the obligation to provide for adequate transportation. And the decree 
also provid(;d some protection for black teachers: “Race or color shall not be a 
factor in ths hiring, assignment, reassignment, promotion, demotion, or dis¬ 
missal of teachers . . , except that race may be taken into account for the 
purpose of counteracting or correcting the effect of the segregated assignment 
of faculty and staff in the dual system.” Enforcement of the decree provided 
for annual reports to the judge, “tabulating by race the number of choice 
application» and the number of choices and transfers granted and the number 
of denials in each grade of each school. The report shall also state the reasons 
relied upon in denying choice and shall tabulate . . . the number of choices 
and transfe's denied for each such reason.” 

Unfortunately, although it did reverse the legal relationship between blacks 
and the board, the decree did not advance much beyond the 1955 Supreme 
Court order for “all deliberate speed.” As long as discretion was left to the 
board and ihe court to determine in each case an adequate progress toward 

12. Kluger, p. 759. During the same decade, Kluger reports that more than four hundred an- 
tidiscriminatic 
facilities.” 


n suits were filed against hotels, restaurants, taverns, gas stations, and other “public 
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desegregation, there was going to be an incessant bargaining process among 
all parties involved. A few additional black students were going to enter the 
white schools of Iron City under this decree, but most everyone was going to 
have to await the appeals, the first reports, the tightening of the decree, and 
the assessment of first- and second-round ramifications. 

Consequently, the plaintiff filed another suit against the board following its 
reports for 1967-68 and 1968-69 school years. And in response the board 
filed ''an amended plan of desegregation’^ based upon assistance provided it by 
the Office of Education (HEW). The district court accepted the board’s plan 
and incorporated implementation of that plan as its order of September 1969. 
The board was given sixty days to report "the results of the adoption of the 
plan”; the very salutary results are reported on Table 9.3 for 1970. The report 
showed that modest progress had been made in the elementary schools and 
that quite substantial progress had been made in the junior high and senior 
high schools. The three remaining junior high schools were all integrated and 
the fourth, an all-black junior high school, had been closed. Two of the high 
schools were integrated, but the all-black high school, though declining in 
population, remained all black. 

All during the period after the first court order the Iron City Board of Edu¬ 
cation had been working with representatives of the Department of Health, 
Education and Welfare. Regular trips were made to the regional federal office 
in Atlanta. And all along HEW had been providing money and guidance 
toward a "long-range” plan for Iron City. This plan provided for construction 
of three "mini-parks” for elementary schools, placed strategically in three dif¬ 
ferent parts of the city; the plan also provided in the interim for a redrawing of 
certain boundaries to provide further progress toward desegregation, especially 
of the elementary schools. In 1972 a third complaint was filed in the federal 
district court by the original plaintiff objecting not so much to the long-range 
plan but to the districting and to any further delays in complete desegregation. 
The question of speed should have been settled once and for all by an addi¬ 
tional landmark decision in October 1969, when the Supreme Court finally 
decided that " 'all deliberate speed’ in desegregation is no longer constitu¬ 
tionally permissible. . . . The obligation of every school district is to termi¬ 
nate dual school systems at once.”^'^ Nevertheless, the federal district court 
overruled the objections of the plaintiff, accepted the long-range plan, and in 
a sense relinquished Iron City from the grip of federal court control after over 
five years. The figures show that integration had become an accomplished 
fact in Iron City (Table 9.3 for 1973). Moreover there did not seem to be any 

13. Integration is used here for shorthand only, sinee this is entirely a matter of eaeh observer’s 
definition. To help make that assessment, it might be useful to report that during 1969-70 the 
black school population in Iron City was 33 percent in the elementary schools, 27 percent in the 
junior high schools, and 2? percent in the senior high schools. 

14. Alexander v. Holmes County Board of Education^ 396 U.S. 19 (1969), p. 20. 
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massive ( migration by white pupils and their parents from Iron City and its 
school system. The percentage of black pupils in the school system had gone 
up ever so slightly, but nothing like enough to indicate a serious withdrawal of 
white pu])ils.^^ 

The integration of the Iron City schools is unusual only in the extent to 
which the federal court was involved. Most of the Southern school integration 
took place in response to HEW thrust and HEW guidance under Title VI au¬ 
thority. And even in Iron City HEW tutelage was ever-present after the 
1969 court order had set the process in train. The federal government pro¬ 
vided alrr ost unrefusable incentives as a sanction for the policy as set down in 
legislation. Unlike most of the legislation in modern times, the Civil Rights 
Act of 1964 was good law. It identified the goals in fairly clear language, it 
identified the evils against which sanctions would be employed, it provided 
the sanctions, and it defined administrative jurisdictions in these terms. 

Many critics of the Civil Rights Act felt that the sanctions were not strong 
enough in relation to the goals sought and that at many points in the act delib¬ 
erate dekys in the enforcement process were introduced. The critics were 
quite coriect; these weaknesses in the act were compromises self-consciously 
made witli the opposition in Congress in order to get some kind of civil-rights 
bill enacted. But here we must identify two fundamentally different kinds of 
compromise, one of which is typical of interest-group liberal ideology and the 
other not, making the Civil Rights Act of 1964 an exception during the 1960s. 
In the case of the Civil Rights Act, the pro-civil-rights forces accommodated 
to the opposition by keeping legislative goals clear and by agreeing to soften 
the timing and the intensity of the sanctions. The result is good law, albeit not 
as strong £s the proponents might have wished, but clear in rule, purpose, and 
sanction. In contrast, most liberal legislation of the 1960s and 1970s was 
drafted to meet the opposition not in the manner of the Civil Rights Act, but 
by successively obfuscating the goals sought by the proponents to such a point 
that every faction could go away feeling itself the victor. This is bad law, made 
worse by the fact that it is treated as good law by modern liberalism. The 

15. The 1 ;)73 school census shows an actual drop of 1 percentage point to 32 percent for blacks 
in the elemeintary schools, an increase of 3 percentage points, to 30 percent, in the junior high 
schools, and an increase of 1 percentage point to 26 percent for the high school population. By 
1978 the siti ation in the hvo high schools was as follows; The one with 83 percent whites in 1973 
was integrated 65 perccnt/35 percent (694 white, 397 black students); the one with 47 percent 
whites in 1973 was integrated 70 percent/30 percent (717 white, 322 black students). Another 
high school |n the eastern part of Iron City had meanwhile been established. In 1978 it was 58 
percent/42 p ;rcent integrated (385 white, 280 black students). The number of white students had 
dropped slightly, but part, if not all, of this is attributable to declining birth rates in the 1960s. 

16. Although the U.S. Civil Rights Commission is critical of HEW’s role in a number of re¬ 

spects, it nevertheless admits that ‘HEW’s vigorous use of the fund termination provided by Title 
VI was responsible, in large measure, for the dismantling of a number of dual elementary and 
secondary sc.iool systems in the south.” The Federal Civil Rights Commission Effort, Report of 
the U.S. CM Rights Commission (Washington, D.C.: U.S. Government Printine Office 
1974), pp. 127-28. ^ 
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results of bad law—that is, law without legal integrity, policy-without-law— 
can be seen in case after case throughout this volume. The application of 
civil-rights law to Iron City is a good case of the results of good law. The prin¬ 
ciples of law were clear and eventually the community yielded. They gave up 
their school system temporarily to federal authority and then got it back with a 
slightly altered charter. Basic respect for law plus a fear of a loss of resources 
had brought the community around. Many were unhappy and remained 
unhappy, but their public demeanor was changed in a fundamental and per¬ 
manent way. The dignity of Iron City blacks rose accordingly.^^ 

The Iron City story is only one small part of a vast American problem 
whose final chapter has not yet been written. It is the problem of multiracial 
society and how it has come to its most critical point of development in public 
education. This is as we should have expected because we are a country built 
not upon the quest for order but upon the quest for opportunity. Education in 
the United States is literally organized as a channel of social mobility for 
groups as well as individuals. But even more compelling is the fact that educa¬ 
tion is the most important channel for creating and maintaining a single polit¬ 
ical culture in a country where the political culture seems constantly on the 
verge of coming unstuck. From the standpoint of the society at large, educa¬ 
tion is a duty. It is on this basis that we can compel people to go to school—to 
be educated is to be able to earn one's own way and to be able to participate in 
the defense of the country. The federal courts have appropriately included ed¬ 
ucation as part of the “equal protection of the laws." Thus, from the stand¬ 
point of constitutional definition and the place and function of education in 
our society, access to education and educational facilities must be treated in 
absolute terms—as a matter of right and duty not of convenience or circum¬ 
stance. 

Yet, as criteria these characteristics of American public education seem to 
be increasingly disregarded outside the South. Few school systems are deseg¬ 
regating, and those that have officially desegregated now contain 75 to 100 
percent nonwhite student populations. Within the corporate cities of the 
North there are no longer enough white children in the public schools to in¬ 
tegrate with. As Saul Alinsky observed, in the Northern cities integration can 
be defined as that moment in history just after a school was all white and just 
before it is all black. 

This vitiates the purpose of equal education in at least two ways. First, all¬ 
black and all-nonwhite inner-city schools are in fact not equal. Second, com- 

17. Individual values as well as public demeanor probably changed drastically as well, as 
would be indicated by the following incident. Shortly after the integration of the Iron City schools 
was completed, the board unceremoniously fired the superintendent who had presided over the 
entire integration process and who symbolized Southern cooperation with the federal authorities 
and the civil-rights forces. Within two weeks of the firing, there was such a clamor of criticism 
that the board met hastily in a special session and reversed itself, imploring the superintendent to 
remain on the job. He did so until his retirement in 1975. 
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ally segregated schools do not produce a single political culture— 
rary, they are continuing to give us the racial version of Two Na- 


r rights are involved, there must be remedies. The federal courts 
g^ized since the late 1960s that whenever racial segregation exists as 
ousing segregation (as in Iron City after the success of their master 
■district busing has to be provided within that corporate city. The 
which the Supreme Court laid down the guidelines to desegrega- 
Northern cities was a case involving a Southern metropolitan 
ict (Charlotte-Mecklenburg, North Carolina), but the guidelines 
/ for Northern practices. Chief Justice Warren Burger, speaking for 
Ills court, affirmed that school busing was a legitimate remedy for a 
school system.The opinion, however, did set a definite limit 
ower of courts to use busing or any other methods to desegregate 
ms—the requirement that cities be guilty of de jure segregation, 
out to be a very severe limitation because of the extreme difficulty 
^nything more than de facto school segregation in Northern metro- 
s. Some cities, such as Denver and Boston, fell within the range 
[stice Burger's definition and were ordered by federal courts to 
by busing and pairing. However, in 1974, as some of the implica- 
Charlotte-Mecklenburg decision were being felt, the Supreme 
In led by Chief Justice Burger, handed down a decision on the De¬ 
al would, if left standing, operate as an almost insurmountable 
jgnificant desegregation in the future. For the majority. Chief Jus- 
repeated the requirement of c/e jure segregation and even admitted 
|ably existed in the single corporate area of Detroit. However, he 
deny to the federal government the power to try to solve the 
Detroit by reaching beyond the Detroit corporate limits them- 
itipose a multidistrict “affirmative action plan." In unmistakable 
prger argued, “Without an interdistrict violation and an inderdis- 
there is no constitutional wrong calling for an interdistrict rem- 


:4y for the future of metropolitan desegregation, the Milliken case 
court five to four and produced several strenuous dissents. The 
jijistice on the Supreme Court, Thurgood Marshall, argued that the 
ion would allow the state “to profit from its own wrong," would 
white flight to the suburbs, and would “perpetuate for years to 
separation of the races," into two cities, one black and one white. 

the most significant and most promising dissent came from Jus- 
^hite, who has been known as the moderate “swing vote" on the 
Durt. Why, he asked, did the court stop at district lines in ordering 

18. Swan v|. Charlotte-Mecklenburg Board of Education, 402 U.S. I (1971) 

19. Milliketi v. Bradley 418 U.S. 717 (1974). 
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remedies in a school segregation case? The Fourteenth Amendment com¬ 
mands the states, not the cities or their suburbs, to provide equal protection to 
all citizens. Since racial separation had been included as part of the equal pro¬ 
tection exactly twenty years before in Brown f, the definition of equality and 
its remedies had to be at the level of state rather than locality. He argued that 
the courts ''must be free to devise workable remedies against the political en¬ 
tity with the effective power to determine local choice^’—and in this case the 
relevant political entity was the State of Michigan. 

The Milliken case still stands; but how long it can withstand arguments like 
those of Byron White is a serious question. The equal protection clause of the 
Fourteenth Amendment combined with any understanding whatever of the 
place of the states in our Federal System, combined with any awareness of the 
actualities of racial segregation in the United States will ultimately produce a 
compelling brief in favor of converting White's dissent into a court major¬ 
ity. 

Busing is widely misunderstood in the United States. In the first place, few 
have explained with any care the relationship between busing and the require¬ 
ment that for every right there must be a remedy. In the second place, busing 
has been implemented by officials as though they wanted to undermine not 
only busing but racial integration as well. Busing is merely a means drawn 
from the available technology to overcome racial barriers in one particular 
area. A much more integrated society could be achieved if racial barriers to 
the choice of residence were abolished; busing children to school is a far less 
drastic approach to providing remedies for rights. It is especially ironic to hear 
objections to busing on the ground that it is a drastic extension of government 
power. Not only is it not an extension of that power; it is a rather modest 
means of dealing with some of the consequences of earlier abuses of govern¬ 
ment power, such as the instance presented in this chapter in which local and 
federal power was used to segregate a previously unsegregated city.^^ 


BUSING INTO THE FUTURE 

Few would ever have thought that the ugly, yellow school bus would 
replace the covered wagon and the iron locomotive as the symbol of the great 
American venture. The school bus may become a more positive symbol when 
everyone has studied the views of conservative Chief Justice Burger speaking 
for a moderate to conservative Supreme Court: "The remedy for such segrega¬ 
tion may be administratively awkward, inconvenient, and even bizarre in 
some situations and may impose burdens on some; but all awkwardness and 

20. Justice White’s dissent is quite similar to the argument presented in the first edition of this 
book, an argument that is extended and updated in this edition. 

21. For confirmation of this view of busing, see Gary Orfield, Must We Bus? Segregated 
Schools and National Policy (W'^ashington, D.C.: The Brookings Institution, 1978). 
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inconvenience cannot be avoided . . . when remedial adjustments are being 
made to eliminate the dual school systems.”^^ In brief, busing is an appropri¬ 
ate technique, one of many techniques, and sometimes the only technique 
available 0 meet the problems flowing from governmentally produced resi¬ 
dential segregation. 

In conti^xt, busing is a rather modest approach, inasmuch as it leaves all 
property values and other rights in place and lays a claim only upon a very 
public dimension of our lives—education and the rights and obligations of all 
people to )e educated. The only distinctive quality of busing is that it is a pol¬ 
icy adopted by a higher government to be applied against a lower government, 
a power ejxerted by a larger government upon a smaller government. The 
logic of tli:: situation cries out for a movement to declare unconstitutional the 
existing lesal barriers to free movement of population—county and suburban 
governmeks—and to start all over again with reasonable state laws governing 
proper lani-use policies, proper conditions of incorporation, proper employ¬ 
ment of eminent-domain powers, proper and reasonable zoning codes, and 
proper disiribution of students and of school districts for purposes of educa¬ 
tion. This argument will be expanded at the end of the chapter. At the 
moment it serves only to stress the modesty of busing as an approach to cen¬ 
tral-city ard metropolitan desegregation. 

We have wasted a great deal of the twenty-five years since the first Brown 
case; but we may still have a future if we resolve to make a serious and sub¬ 
stantial beginning without further delay. One good start is to recognize the 
mistakes W 2 have already made in the adoption and implementation of deseg¬ 
regation through busing. The first mistake we made was to try to integrate the 
schools within the corporate city alone. With few exceptions this continues to 
be the waj we are trying, and it continues to be about the only way the 
Supreme Ciourt will allow us to try it. But busing will never work except on a 
metropolitan scale. The distances involved in busing were proven irrelevant 
many year; ago by millions of farm children who spent as much as an hour 
each way Commuting to grammar school. And we never hesitated busing 
black childjren across white districts to all-black schools. The cost of busing is 
indeed a factor, but federal subsidies for busing to implement well-designed 
metropolit£ n integration plans would be small in comparison to many federal 
subsidy programs of far less importance to the nation’s future. 

The secdnd mistake was the attempt to bus children in both directions. The 
schools in (|ne direction are superior, the schools in the other direction are in¬ 
ferior, oftei|i in fact, still more often in symbol. Moreover, the many white 
families who possess the ability to flee from desegregation are much less likely 
to take that option if they are only the hosts of a busing scheme. This is a 
compromis:; toward white political power that could be made acceptable to 

22. From Smn v. Charlotte-Mecklenburg, quoted by Judge W. Arthur Garrity in the con¬ 
troversial Boston busing case, Morgan v. Hennigan, 379 F. Supp. 483 (1974). 
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blacks. However, it should be repeated that integration is an obligation and 
not merely a matter of convenience or preference for black families as well as 
white. 

The third mistake was that of basing so many integration decisions upon 
the assumption that black children would get a better education in a school 
with a white majority. This is a very pernicious misapplication of the findings 
of the Coleman Report of 1966. The data in this famous and influential study 
do confirm the hypothesis that blacks tend to get a better education in racially 
integrated schools. But in the hands of many well-meaning persons, these 
findings came to mean that public-school officials need not be forced to in¬ 
tegrate if they could somehow show that there would be little measurable 
increase in Standard Achievement Test (SAT) scores or some other measure 
of educational achievement. This has put the burden of proof right back upon 
the most disadvantaged groups, and it has been an impossible burden espe¬ 
cially when added to the Supreme Courfs requirement that de jure segrega¬ 
tion must be proven. But totally aside from the problem of proof, arguments 
based upon the utility or efficacy of integration have blinded us to the real 
point, which is that the society is obliged to integrate for reasons deriving from 
the Constitution and citizenship rather than for reasons of specific educa¬ 
tional prudence. We would be obliged to integrate even if studies showed a 
net loss of educational achievement, because the issue is one of citizenship 
and the rights and duties of citizens. 

This leads directly to the fourth mistake, which was to try to integrate 
incrementally. Since fear of the decline of quality and safety in the schools 
would have a serious effect on even the most favorably predisposed whites, a 
single step toward integration became also a first step toward resegregation. 
But if, at a single stroke, all the schools in a reasonably defined region, regard¬ 
less oi corporate boundaries, had been included, parents would have con¬ 
fronted the need to adjust, rather than to escape. 


Toward an Integrated Society^ Through Law 

Racial integration of the schools combines a concern for equality with a con¬ 
cern for legality, without extending government authority beyond clearly es¬ 
tablished and widely accepted domains. Moreover, integration as a policy 
may be seen as practicable as well as compelling when compared to alterna¬ 
tive approaches to policy for a stable and just multiracial society. 

What must first be rejected, if the foregoing analysis has any value at all, is 
the federal approach to an integrated society through economics and public- 

23. James Coleman et al, Equality of Educational Opportunity (Washington, D.C.; U.S. 
Government Printing Office, 1966). 
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works policies. Without this rejection there will be no chance to regain the 
moral posture with which the revolution was begun several decades ago. If 
proper standards of administration had been applied from the beginning to 
everything irom integrated transportation to integrated races, from clean air 
and water tc safe streets, from who shall pay taxes to who shall be poor—-there 
might have’ been some hope. But after more than thirty years of permis¬ 
siveness anc misuse, no mere salvage operation on public housing, urban re- 
developmer .t, and new welfare will work. Elimination of practically all of the 
economics-public-works approaches, and limiting what is left to a role of 
implementing socially significant policies, would cut out a great deal of fed¬ 
eral activity. However, a moral posture toward the revolution requires less ac¬ 
tivity and more authority. And more money would be left to ease the pains of 
integration. 

Policies md proposals involving structural reform must also be rejected. 
The various commonplaces that parade under the banner of metropolitan 
government are weakest of all. Metropolitan government based on a con¬ 
federal prir ciple—where all existing governments in a metropolis maintain 
their identities and are given representation in some larger council—simply 
institutionalizes the social stalemate that already exists in the region. If, on 
the other f and, metropolitan government were seriously tried on a unitary 
principle—where all autonomy within the region is eliminated—the new 
governmert would indeed then have reaeh and resource commensurate with 
its problen s. But any state or central city with power to achieve that would 
then not need to, because there would already be sufficient power without 
bothering with the new level at all. Thus the confederal principle is feasible 
but ineffective; the unitary principle is quite effective but almost completely 
unfeasible. A third popular structural reform, more or less opposed to both of 
the others, is decentralization toward smaller and smaller units of self-govern¬ 
ment within the metropolis. The renewed and intensified cries for decentral¬ 
ization in he past two decades—this time by the sentimental left rather than 
the right—provide further testimony to growing distrust of duly constituted 
authorities. But they provide no constructive direction for new uses of author¬ 
ity or new structures of authority. A time when national standards and local 
realities aie almost completely out of joint is hardly a time for decentral¬ 
ization—or else Iron City is completely unique. Some day, when accepted 
moralities are enacted into law, decentralization of their implementation will 
be both pissible and desirable. But until that time decentralization is only a 
earte blanche for vested interests. What was true in the South when the social 
revolution of our time was initiated in 1954 remains true in all its ramifica¬ 
tions in all parts of the country during the third decade of the revolution. 

Anothe • effort, open-housing legislation, must also be rejected, although it 
warrants close attention for the future. Even though this type of law has been 
accepted ly the courts as constitutional, it is not good legislation at this time. 
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for several reasons. First, the law will not work. Its claim to obedience is too 
weak for the behavior it seeks to alter, and the requirements for enforcement 
are too complex unless there is a manifold increase in the federal police. 
Upon matters of ownership of personal property, government at all levels in 
the United States has its weakest claims, because ownership of personal prop¬ 
erty is historically remote from the obligations of individual citizenship. Ex¬ 
change of personal property more frequently involves clear citizen obliga¬ 
tions, but nonetheless the strong property tradition in this country will render 
such legislation as nugatory as liquor prohibition laws. This alone does not 
mean the laws should not be tried, but they run an enormous risk of inflating 
hopes that cannot be satisfied. Other approaches should be exhausted first. 

A second argument against open-housing legislation is that, insofar as it is 
seriously implemented, it is a rather drastic measure to take before less drastic 
measures have been exhausted. This type of legislation involves a drastic 
change in the relations of citizens to government for which Americans have 
not been sufficiently educated. The social revolution of our time already in¬ 
volves the gigantic task of reeducation toward the universalization of the val¬ 
ues concerning the human relations of Americans. In certain realms citizens 
already know they are obliged to be universalistic and may already feel guilty 
they are not. These realms are numerous and ripe for vigorous application of 
law. Public authority should prove successful there before turning to realms 
where citizens are still almost certain to feel that they have the right to be par¬ 
ticularistic in their associations. 

Third, open-housing legislation will not work, or will work only as a war of 
attrition, because it will have to be applied almost exclusively against the 
white lower classes. The framers of this legislation succeeded in redistributing 
responsibilities where they failed to redistribute rights or wealth, for open¬ 
housing legislation must necessarily apply in those neighborhoods in which 
black families can afford to take advantage of the law. True, blacks ought to be 
able to buy or rent where they can afford. But why deliberately seek to pursue 
the revolution through the white lower classes? If we truly seek to bring about 
a revolution through law, we should at least exhaust first of all the possibilities 
of pursuing it through those people in the community most likely to respect 
the law, to obey the law, and perhaps ultimately to come to see the actual 
necessity of eliminating all differences in human relationships due solely to 
indefensible and outmoded social criteria. 

Also to be rejected are the prospective and seemingly bold proposals for 
what might be called new new welfare—that is, schemes for guaranteed in¬ 
comes, including the negative income tax. If the method of guarantee is a 
nondiscretionary negative-income-tax scheme, like the first and most famous 
proposed by Professor Milton Friedman, it constitutes simply a bit of reform 
of old welfare. If the scheme is built on a discretionary distribution system it 
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iipproach to an integrated multiracial society will therefore stake its 
arily upon the schools; it will base its claim upon citizenship; and it 
^ay some old and outmoded political structures without threatening 
nental social values. The federal approach to integration can, in 
iplemented by rediscovery of the city. 

'ery is required on two levels. One level is socioeconomic. The 
IS philosophic and constitutional. Both operate as powerful guides 
blic policy. 

uomically, the city is obviously something far larger than the cor- 
Only policies that deal with this true city will be effective in guid- 
^olution. Sometimes only the federal government is extensive 
produce effective policy for the true socioeconomic city, but that 
|nited, as already suggested, by the awesome problem of regional 
The other level is the state, although at this stage of the game use of 
ay require the holding of the nose. But there are no other alterna- 
United States. No law is worthy of the name unless applied by a 
and federal and state governments are our only sovereigns. We 
l of the central city getting together with its satellites, or we may 
?ood will bringing about uniform remedial action throughout the 
But if there is no polity there will not be any policy. No I 0 C 3 I gov~ 
s the jurisdiction for the revolution. It is not sovereign. The cor- 
Js an anachronism, and it has been for forty years, 
t which we conventionally designate the city really does not exist, 
me a new city. This is the philosophic dimension. The city is citi- 
city is the public character or the public dimension of people In a 
system citizenship is the only thing people absolutely, involun- 
])erpetually have in common. And it is in regard to this public 
f people and things that government has its really effective claim, 
lemes of corporatism, syndicalism, interest-group representation, 
itory democracy, liberals, in the name of liberalism, have sought 
the distinction between public and private. The concept of citi- 
)res that distinction and defines clearly where are the best oppor- 
Liide the revolution. 


problems, see Sar I^vitan, “The Pitfalls of a Guaranteed 
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This definition goes to the core of a vital and practical constitutional point. 

In the United States there are two kinds of citizenship. There is national cit¬ 
izenship—that bundle of immunities and obligations relative to federal 
power. And there is state citizenship—one's public character created by the 
constitutional grant of power to each state. This is one more type of citizen¬ 
ship than is found in most countries, but what is significant here is that there 
are only two and not three. There is no city citizenship. Constitutionally, 
therefore, there is no corporate city. The city is citizens. It is the state, or the 
federal government, in relation to people. The corporate city is an aggregation 
of people which the state saw fit to render into an administrative structure. 
The corporate city is merely a creature of the state. The corporate city may 
have traditions and may enjoy the (ever-weakening) loyalty of its residents. 
The corporate city may indeed perform vital functions in the core and at the 
fringes of metropolis. But the corporate city as a public entity with absolute 
claims upon citizenship need not exist except at the convenience of the state, 
notwithstanding any law or state constitution to the contrary. And the cor¬ 
porate city is no longer a convenience. u 1 • 

The fiction of a third citizenship residing in the corporate city, as though it 
were a city-state, has been cultivated in the United States for three-quarters of 
a century. Home rule it is called, and it was allowed to convey the totally erro¬ 
neous impression that a corporate city could be made into a sovereign body. 
Thus home rule is not only inconvenient, it is unconstitutional, because it 
permanently delegates (therefore alienates) state powers to some part within 
the state. Home rule may have been a practical necessity in the early days of 
urban growth when the physical and social city was so far out of joint with the 
rest of the state. However, as the physical and economic distinctions between 
rural and urban disappear, the political distinction of a conventional city from 
the rest of the state becomes meaningless. And as the country at large comes 
to espouse certain values without regard to region or rural-urban differences, 
the political distinction of a city from the rest of the state becomes an unadul¬ 
terated evil. The grant of home rule was once a grant of autonomy. Now it is 
simply a barrier to the peaceful resolution of revolutionary forces. 

Rediscovery of the city therefore means rediscovery of the state role as well 
as clarification of the federal role. It is difficult to ponder the state as the key to 
the future, but the desirability of the state increases as other approaches are 
tried and found wanting. Some object on the mere practical grounds that state 
social policy is politically unrealistic, that states are remote and corrupt, that 
states have insufficient power or responsibility for such important tasks, and 
that state policy constitutes only an imposition upon local efforts. These ob¬ 
jections, as well as others, all sound hauntingly familiar to anyone who lived 
through the period prior to the enactment of the first federal civil-rights bills, 
when Southern leaders pleaded so eloquently the same cases against Wash¬ 
ington. 
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By simple use of grant-in-aid and tax-rebate powers the federal government 
could put starch in the character of state politics. A properly moral and legal 
attitude to\/ard power could render the federal government capable of over¬ 
coming ru al conservatism and suburban reactionism and fear in the state 
legislatures After that, literally with the stroke of a pen states could proceed in 
the one single action the present revolution begs for: the destruction of the cor¬ 
porate c/Yy. This would simplify immensely the expansion of the rights of the 
individual n the United States. 

Old welfare and the revisit to Iron City are clear enough illustrations of the 
power of federal resources when used to attain legal and clearly defined pur¬ 
poses just as new welfare, urban renewal, and public housing represent the 
weakness o: federal power when used diffusely and without clear legal focus. 
States must be offered the choice, in other words, of maintaining or not main¬ 
taining meinbership in the industrial prosperify’ club, the key to which is the 
federal revenue system. No aids of any sort would ever again be forthcoming 
without actual proof, before the fact, that state programs deal with the rights 
of citizens. The technique itself is not new; it is only being put to new pur¬ 
poses. Such was intended in parts of the 1964 and 1965 civil-rights acts, but 
for several important reasons they have only just begun to work, as illustrated 
in Iron CitV. One of those reasons is lack of will, but there are other hin¬ 
drances even when the will exists. Most important is the fact that much of the 
substantive legislation to which the civil-rights acts would apply is not suf¬ 
ficiently clear, and most of the precedent is weighted toward continuing to en¬ 
able cities to carry out their local policies. Next, even if the purpose in the 
federal legislation is spelled out clearly and an effort is made to apply an- 
tidiscriminc tion standards to it, the implementation of real social goals in cit¬ 
ies will be hopeless as long as the city is defined as the corporate city. A federal 
law that recuires corporate central cities to solve important problems involv¬ 
ing human rights is requiring the impossible of those cities and at the same 
time is rein breing the irresponsibility of the satellite cities. Therefore the fed¬ 
eral government has no choice but to establish destruction of city boundaries 
as a clear g(»al, and the states must implement the goals with all the fervor of 
revival, because the future of state government, as well as the health of the so¬ 
ciety after the revolution, depends heavily upon the severing of these shackles. 
There are obviously other areas in need of federal action, and there are 
methods of iction other than grant-in-aid, tax-rebate, and other fiscal dc\ ices. 
However, a good legal purpose enforced by fiscal power has the advantage of 
keeping involvement of federal sovereignty safely remote from tarnishing and 
unsavory re ationships with local governments, without in fact destroying all 
hope of sorAe regional and local variation. 
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BREAKING THE CYCLE; THE CASE OF EDUCATION 

Education serves as the best single area for practical application of these 
principles. Education alone might break the cycle of dual status even if all 
other reforms failed to take place. 

The public schools are clearly public property. They can be possessed by no 
one but the state (or federal) system. They cannot be the property, therefore, 
of the corporate cities or of the local school districts. They cannot be the prop¬ 
erty of, or subject to proprietary control by, any individuals or organizations, 
for individuals have no relation to the schools except in the capacity of their 
citizenship. Even a child of five is a citizen in the degree to which he or she 
must be educated—and these obligations do not change if the child is in what 
is called a private school. In any case, neither the children, nor the neigh¬ 
borhood, the races, the PTAs, the unions, nor, indeed, the professional edu¬ 
cators can sustain any proprietary claim. All these traits, while admirable to 
be sure, are totally irrelevant to school life, school districting, school eligibil¬ 
ity, school organization, school purposes. Their claim, far from being pro¬ 
prietary, is no stronger a claim than that of the bricks or slates that comprise 
the physical school. If educational reform is to come, if education is to be 
made the key instrument in the revolution, the corporate school district with 
vested neighborhood rights must fall along with the rest of the old trappings of 
corporate cityhood. Real equality in education will die inside the conven¬ 
tional city and its conventional school-district boundaries. 

A school district is a useful administrative convenience. But if it is com¬ 
posed of citizens it can be of any shape, any size, any character. It can ob¬ 
viously be designed without regard to preexisting corporate boundaries. Why 
does one fiction have to recognize another? Federal legislation must provide 
simply the incentives for states to create socially meaningful districts. This is 
the concrete and practical way by which the federal system can break down an 
important barrier to justice. 

The private schools and academies must also be included. Whether these 
existed before an integration order or were set up specifically to flank integra¬ 
tion, private schools exist primarily to fulfill the obligation of citizens of a state 
to be educated, and they must not be used to evade this basic public policy. 
Those who feel that the quality of the cultural or religious training of their 
children is suffering in integrated schools continue to have the right to provide 
for additional instruction outside the school. That is the way it has been for 
most and should have been for all. The state should not have the right to 
compel students to take any courses beyond those that can be shown to be ab¬ 
solutely essential to the requirements of citizenship—the three R's. Most of 
the rest of the school curriculum is probably not within the right of the 
schools to offer, much less to require. 

Note on the accompanying map of Metropolitan Chicago (Figure 9.3) how 
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South Side ghetto, could be required to send their children to one of several 
school districts flanking outward toward the south quadrant of the map. 

No child would have to spend more than thirty to forty minutes commut¬ 
ing each way in order to reach the outer fringes of each school district. And 
that is hardly any distance at all compared to the distances children had to 
travel in the days of the old consolidated county school districts and in the 
days before school buses. A mere twenty-mile commute from the northern 
black sections could reach Glencoe and environs. A mere twenty-mile com¬ 
mute from the West Side ghetto reaches Glenellyn. A mere twenty-mile com¬ 
mute from the very center of the South Side ghetto could reach any one of 
several prosperous and desirable South Side suburbs. Once corporate bounda¬ 
ries are disregarded the choices become amazingly easy. 

Many, possibly a majority, of whites object even to modest busing experi¬ 
ments. But their practical arguments are extremely weak, and their claim to 
constitutionally vested rights in their present school situations has been shown 
to be illusory. Many black parents also fear such a system, but they must bal¬ 
ance their fears against present educational opportunities that doom their 
child far more certainly than commuting. As long as the majority culture is a 
white-produced, white-dominated industrial culture, separate schools will be 
inherently unequal. Ghetto schools are perpetuating the separate culture that 
second-class citizenship created, and the cycle can be broken only by aban¬ 
donment of those schools. The only real problem is whether the black com¬ 
munity itself is as yet mature enough to accept positive discrimination. The 
hope is that they are already so accustomed to being singled out that a little 
more, especially if benign instead of malicious, will not hurt. It must be 
done, if the cycle of black poverty and the cycle of white fear and guilt shall 
ever be broken. 

Another source of opposition that has been and may again be influential is 
black power, black nationalism, black separatism. One may indeed sympa¬ 
thize with the frustration these movements express. One may almost justifi¬ 
ably patronize them by seeing there an expression of new-found identity. But 
their expressions have no status as policy. Their suffering gives them cause but 
does not define rights or specify remedies. Legal support for their separatism, 
in any form, is as evil as was legal prohibition of their integration. Both run 
against the very fiber and fabrie of eitizenship and statehood. Separatists are in 
effect demanding two legal systems at the very time when the nation is in 
agony trying to ereate one. 

One of the subsidiary advantages to an edueational scheme cutting across 
all existing boundaries is its immediate effect upon housing pressures. White 
homeowners in Cieero are less likely to feel the urge to move or fear a poten¬ 
tial decline in property values in face of the first black neighbor if they know 
that the school situation will not change appreciably. Hidebound school dis¬ 
tricts and residential requirements leave frightened residents almost no choice 
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CITIZENSHIP; PUBLIC MORALITY 
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the strongest argument of all is that integration policies put some 
ningful morality into the relationship between government and 
:pite what social science may say, politics is morality. Politics is 
of choices between good and bad, choices of priorities among 
|ood things. Democracy appeals because its emphasis on method 
moralities in check. But that does not mean that moral choice is 
. Pretending that it is not may have been the beginning of the rise 
jand the decline of legitimacy. Marx believed that the seeds of rev- 
implanted the moment when a ''cash nexus’’ was established be- 
ijas, their employers, and their product. In the modern state, alien- 
ve begun with the establishment of a cash nexus between citizens 
Ivernment. 

prality is a behavioral fact. Its basis is citizenship, and its influence 
can be studied like any other political phenomenon. Only time 
the most important hypotheses, but certain of the tendencies of 
kus can be perceived now. At the most general level, the absence 
prality or citizenship will almost certainly yield Two Nations. All 
ites successfully met this problem when it manifested itself in the 
of economic classes. The United States is one of the first to face 
in racial and ethnic terms. The policy choices may be more ago- 
|ime because popular majorities do not fall easily on the side of 
the obligations of citizenship and the results of not obeying them 


;bs, legally separating themselves from American life, represent a 
izenship. Blacks who prefer to remain apart in the ghetto repre- 
pe from citizenship. Congress, in spreading the obligations of citi- 
pncertain realms before successfully exhausting federal powers 
realms, is deranging citizenship. The president, in calling forth 
ions when he cannot forcefully implement his own, is demoraliz- 
ip. Programs erasing the obligations by buying off demands that 
lied are destroying citizenship. 

lution is to be directed away from the Two Nations, the notion of 
must be restored and the strongest and most authoritative of laws 
hed to it. An easy and effective place to begin is with complete 
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destruction of the fiction of local citizenship and the sanctity of local cor¬ 
porate boundaries. Long ago the Supreme Court ruled that parties ''cannot 
remove their transactions from the reach of dominant constitutional power by 
making contracts about them,'’^^ A corporate charter is merely a contract, 
and no contract is protected from state power, especially when it involves 
practices that are illegal or contrary to public policy. It is clear that the cor¬ 
porate city is contrary to public policy. Its destruction may be the first step 
toward real progress in the North, just as destruction of state segregation laws 
was the first step toward liberation of the South. Citizenship simply puts an 
end to segregation in all its forms. The policies of interest-group liberalism 
only serve to make segregation a little easier to abide. 

25. Chief Justice Hughes in Norman v. Baltimore and Ohio Railroad Co., 294 U.S. 240 
(1935). 
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LIBERALISM 


“The law delains both man and woman 
Who steal the goose from off the common 
But lets the greater felon loose 
Who steals t|e common from the goose.’ 
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The State of Permanent Receivership 
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I. “Ideology, « 
The End of Libek 


decade of the 1960s the Uoited States had a crisis of public au- 
died. A Second Republic was left standing in its place. We had 
lAsHnent assemb y and had written no second Constitution. Yet at 
iti beginning m the 1930s and culminating in the 1960s, cuniula- 
m national power, national institutions, and in ideology altered 
>hip to the Constitution of 1787, making the Second Republic a 
ja metaphor. ^ 

^econd Republic has a peculiar ring to it only because changes of 
lot recognized and enumerated in the United States. Many Amer- 
I basic regime changes, and others fear that 

of such changes might bring them about. Yet there have been 
ges worthy of recognition as a change of republic. Had there been 
0 recognizing and enumerating such changes in the United 
Jew republic of the 1970s might now be known as the Third or 

t r' of Confederation wmuld 

he First. It lasted thirteen years, which almost exactly equals the 

y ^^89. If that makes government under 

Trf Republic, what then of the republic after 

ir^ The change that has occurred in our own time is called the 
I ic only because previous changes were not given their due 
IS about that change, its character and its implications, 
d Republic is not the end of liberali,sm but its triumph. The end 
Still in sight because ultimately the modern, interest-group 
;ra ism i^i self-defeating. But interest-group liberalism must first 
IS the philosophic and jurisprudential basis of its own regime, 
pted to de,scribe in the 1960s as ourde facto practices of policy 


bolicy, and the Crisis of Public .Vuthority” was the subtitle of the first edition of 
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and politics became, by the 1970s, the de jure regme of the United States^ 
What might have been premature to define m 1969 was already too late to 

head off by 1974. r ir 4 - -f-L ’fc 

Every regime develops a polities characteristic of itself, consonant with its 

own claims to legitimacy and congruent with its own particular uses of gov¬ 
ernment. Once the Second Republic is clearly distinguished along these 
lines, it will be relatively easy to show why and in what 
Republic is not only a distinctive but a bad republic and why it will ultimately 

undermine itself. 


The First Republic: Its Characteristics, Its Demise 

The traditional American republic-that is, the republic or republics since 
1787—can be defined by a few commonplace characteristics, bearing in mind 
that commonplaces are most likely to point to the bases of authority. The first 
and most important of these commonplaces was its federal structure, wi 
weak national government and strong peripheral "'J'^^here 

Con.stitution deliberately called states precisely in order to indicate where 
most authority in the system was expected to reside. 

The system was federal in practice as well as theory, in power as we 1 as au¬ 
thority. One of the commonplaces least understood in contemporaiy Amer^a 
is the central role of the states under the traditional republic. The fact is that 
the states did almost all the governing. A glance at the annua session laws o 
Congress during the nineteenth century will reveal not only that the national 
government had very little to do, but that about 99 percent of what i did do 
was what we nowadays call subsidy or patronage policies; for example, land 
grants to settlers, land grants to railroad companies, tariffs to infant mdushies 
subsidies to the merchant marines, and so on. Until very- 
of the governing was being done by the states. The states made all the prope ty 
laws family laws and estate laws, public health and safety laws labor aws, 
occupations and professions laws, credit and exchange laws banking and in¬ 
surance laws, the laws of corporations, most of the crimina laws and most of 
the other fundamental laws that provide the governmental and legal basi of 
modern life. These fundamental policies of the states were part and parcel ot 
the exercise of police powers, which our constitutional theory had reserved 
primarily to the states and which were in practice being exercised almost ex- 

clusively by the states. , . 

A national government producing mainly subsidy and patronage policies 
was a government ideally suited for legislative domination; and national gov¬ 
ernment under the First Republic was very clearly a Congress-centered gov- 
ernment. Woodrow Wilson’s basic text on American national politics, pu - 
hshed in 1888, was quite appropriately entitled Congressional Government. 
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Ison put it, congressional government was primarily a committee 
t. Strong presidents were the exception; not all the others were lit- 
presidents, but at best they were reactive presidents. The national 
y was small in size and in force. For each major agency there was a 
nding committee in the House and in the Senate. 
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The Emergence of the Second Republic 

THE ROOSEVELT REVOLUTION: CHANGING 
THE FUNCTIONS OF GOVERNMENT 

The transition to the Second Republic began in earnest during the 1930s. 
A Second Republic might well have come into being during the Roosevelt 
n H.niestic developments had not been cut off by World War II. The 
. but least significant characteristic of the New Deal period was the 
mereasingyze of the national government, measured in budgetary terms. Al- 
* domestic expenditure increased from .8 percent 

_929to4.9percentin 1939,thefactoroffargreatersignificanceis 

- n""® functions of the federal government 

Subsidy pohcies continued to be enacted by Congress and implemented by 
the executive; m fact, growth in subsidies aecounts for a large portion of the 
budgyary g^-owth, and many of the new agencies were set up to administer 
subsidy programs. However, the federal government was adopting two en¬ 
tirely new l^mds of funetions, new at least for the federal government in the 
United States. These functions were regulation and redistribution. In adopt¬ 
ing a large Humber of regulatory policies, the federal government had discov¬ 
ered that there was national as well as state police power. As for redistribution 
conventionajl labels refer to fiscal and monetary polieies, but these bland 
labels nusk |he true significance and the novelty for the federal government of 
function. 

k ' ^gulatory and redistributive policies are quite different from 
each other, jthey share one very important characteristic which also distin¬ 
guishes the Jwo of them from almost everything the federal government was 
doing prior fc the 1930s: These two new functions involved the federal gov¬ 
ernment in pcct and coereive use of power over citizens. Washington po¬ 
licy-makers fcould no longer hide from themselves the faet that policy and 
mmon roots. There were, ofeourse, precedents for both of these 
s, ranging back to such significant examples of regulatory policy 
ate Commerce Act of 1887 and the Sherman Antitrust Act of 
such important redistributive policies as the early income-tax 
adoption of the Federal Reserve System. However, the New 
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because of the establishment of the constitutional right of federal government 
to exercise police power and to manipulate the economy. 

These additions of function were accompanied by equally fundamental 
changes in institutional relationships and in public philosophy. In fact the 
changes in function would probably not have lasted if there had not been 
some important adjustments in institutions and in public philosophy. In ariy 
event, it was during the New Deal that we began the probably irreversible 
change from a Congress-centered government to an executive-centered gov¬ 
ernment. That development is in turn highly correlated, in cause and effect, 
to another commonplace feature of the New Deal, the rise of delegated 
power. The federal government literally grew by delegation. Although 
Congress continued to possess the lawmaking authority, it delegated that au¬ 
thority increasingly in statute after statute to an agency in the Executive 
Branch or to the president, who had the power to subdelegate to an agency. At 
first this delegation of power was rationalized as merely “filling in the details 
of congressional intent and therefore consistent with even the most orthodox 
definition of the separation of powers. But ultimately, delegation was recog¬ 
nized for what it really was—administrative legislation. A whole new jurisp^ru- 
dence was developed in order to justify it, and the federal judiciary adjusted it¬ 
self accordingly. 1 1 11 

These very significant changes attributable to the New Deal should never¬ 
theless be treated as transitional rather than final. There were many other 
characteristics of the New Deal period, and only the passage of time would 
tell which would take hold. The Second Republic emerges out of the pro¬ 
nouncement and validation of a few of these New Deal characteristics. The 
return of the Democrats to power in 1961 really signaled the beginning of the 
Second Republic. The return of the Democrats was accompanied by an en- 
tirely new attitude, and it is the attitude which selected out the partieular New 
Deal characteristics that would ultimately become the basis of the new 
regime, of the Second Republic. This attitude at its most general level can be 
described as an eagerness to establish and maintain a national government 
presence in all aspects of social and economic life. If the 1930s had es¬ 
tablished a strong national state as politically feasible and constitutionally ac¬ 
ceptable, the 1960s made the strong national state a positive virtue, desirable 
for its own sake. This was the major contrast between the 1930s 
1960s. What had been done in the 1930s as a necessary evil justified by 
emergency became in the 1960s an obligation, a positive imperative. 

THE 1960S: CHANGING THE INSTITUTIONS 
AND JURISPRUDENCE 

Two events in 1962 make that year a kind of turning point in the practice 
and theory of state in the Second Republic. The first of these was the Eco- 
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nomic Report of the President in January 1962. The second was President 
John Kennedy s Yale Commencement Address of the following summer. In 
his 1962 Economic Report, President Kennedy requested from Congress dele¬ 
gation of vist discretionary power over all public works and over the entire in¬ 
come-tax Jtructure of the federal government. In effect, President Kennedy 
was asking for (1) personal discretion to make the laws controlling budget defi¬ 
cits and su rpluses, (2) personal discretion over the laws determining the level 
of public capital investment, (3) personal discretion to manipulate the levels 
and rates that determine individual and corporate tax liability, and through 
that, the Idvel of economic activity. Although President Kennedy did not get 
what he requested, he did establish beyond any remaining doubt the legiti¬ 
macy of reciuests for unlimited delegation ofdiscretion to the president. Even¬ 
tually Congress would cooperate, not begrudgingly but eagerly. 2 

In his Yale Commencement Address in June 1962, President Kennedy 
argued thardd sweeping issues have largely disappeared. The central domes¬ 
tic problenis of our times are more subtle and less simple. They relate not to 
basic clashijs of philosophy or ideology, but to ways and means of reaching 
common g;)als—to research for sophisticated solutions to complex and ob¬ 
stinate issues. Thus on the very eve of one of the most ideological periods in 
American listory, President Kennedy had accepted the “end of ideology” 
thesis. He had replaced it with a general theory that the solution to our 
problems rdsted with the presidency and a professionalized bureaucracy. 

This was only part of the general reordering of public philosophy and gov¬ 
ernmental practice. The new public philosophy embraced the shift from 
Congress-ce ntered to executive-centered government, going still further to 
encourage md to embrace the change from executive-centered to White 
House-centfered government. Institutional and policy changes were rein¬ 
forced by the general belief of the sixties that a strong national government 
was basicallv in harmony with all the interests in society. The new public phi¬ 
losophy wejit so far as to redefine majority rule, making the president, not 
Congress, it> true manifestation. Congress was redefined as a useful collection 
of minorities and then belittled still further by the idea that Congress was only 
one part of a long policy-making process within which organized minorities 
had rightful access for purposes of informal and formal participation. And 
once the prdsidency was redefined as the true representative of the real major- 


2. One outstanding example given earlier in the book warrants repetition here, not only 

; the' ttew^ br“.d:n"^ 


t he {'residdnt is authorized to issue such orders and regulations as he deems appropriate 
to stabilize irices renh, wages and salaries. . . . Such orders and regulations may provide 
tur the mak ng of such adjustments as may be necessary to prevent gross inequities. 

The President may delegate the performance of any function under this Title to such of¬ 
ficers, depa tments and agencies of the United States as he may deem appropriate. 

Economic Stabilization Act of 1970, Sections 202 and 203. 
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ity, the overwhelming inclination was to embrace the principle of embodying 
maximum legislative powers in the presidency. That ties the package together; 
new functions, new institutional relationships, and a public philosophy 
which not only justified those developments but identified a presidency and a 
professional bureaucracy uniquely capable of leadership as well as implemen¬ 
tation. 

Emphasis should be put upon the fact that these were not merely changes 
in the locus of power but more fundamentally changes in the sources of legiti¬ 
mate authority. The language of laws under the Second Republic is virtually a 
language of the Bible, expressing broad and noble sentiments, giving almost 
no direction at all but imploring executive power, administrative expertise, 
and interest-group wisdom to set the world to rights. Whether the field is wage 
and price control, environmental pollution, unemployment, or inflation, 
congressional actions now amount to little more than an invocation, even 
though it is still called lawmaking and legislative drafting. In effect, ‘whereas 
all Americans have a right to a job, and whereas the economy might provide 
jobs for everyone if there were planning, now therefore let there come to pass 
plans, programs, rules and regulations from the President who shall in his 
wisdom . . . etcetera.''^ 

Well before the end of the Democratic era of the 1960s we had established 
a full-scale, modern national state in the United States. A national presence 
had been established in all areas of social and economic endeavor. The na¬ 
tional presence extended not only to matters pertinent to large corporations 
and their treatment of employees; it had also gone far beyond intervention 
into the affairs of state governments and their local units. The national pres¬ 
ence had for the first time extended even into the streets. Police power had 
been nationalized in the fullest sense of the word. During the 1960s more fed¬ 
eral troops were called up to deal with more local disorders than during the 
entire nineteenth century. President George Washington sent nearly 13,000 
troops to meet the Whiskey Rebellion; afterward call-ups were small and 
infrequent. In contrast, in the twenty years between September 1945 and 
August 1965, federal intervention by use of National Guard and other mili¬ 
tary troops became a regular occurrence with 83 call-ups involving 44,000 
troops. In the three and a half years between August 1965 and December 
1968, there were 179 call-ups involving 184,000 troops.^^ During those same 
turbulent 1960s, at least 100,000 civilians were placed under surveillance by 
the army—despite the fact that this was an illegal and impeachable act. Be¬ 
tween 1966 and 1976, court records show that the FBI in Chicago alone paid 


3. This imaginary passage is, unfortunately, a fairly loyal translation of the Equal Opportunity 
and Full Employment Bill, otherwise known as the Humphrey-Hawkins Bill, which was around 
Congress for years before its passage in 1978 and continues to be advertised as a ' giant step toward 


humanistic capitalism.” , tt c n 

4. Adam Yarmolinsky, The Military Establishment {New York; Harper & Row 


1971) p. 154 


and pp. 162-63. 
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$2. 5 million to recruit more than 5,000 spies to inform on Chicago area resi¬ 
dents and organizations. The FBI files themselves reveal that the Trotskyist 
Socialist Workers Party, although composed of only 2,500 members by the 
FBFs own geierous count, had been infiltrated by over 300 paid informants at 
a cost of over $1.6 million; this does not count other possible informants 
placed by the CIA and other agencies in the same political party. Such politi¬ 
cal intervent on is not limited to conservative Republicans. During the 1960s 
and 1970s vi tually all the conspiracy trials undertaken by the Justice Depart¬ 
ment were taken under Johnson and his liberal attorney general, Ramsey 
Clark. Shoring up all crime-fighting units of local governments became a 
m of the Johnson Administration. 

|nse to these data might be that the 1960s were very special years 
sties on national involvements with local disorders are mislead- 
of special times come precedents that bind normal tim^s, if 
are ever normal times in the United States. The fact seems to be 
nationalized local disorders, just as we had nationalized com- 
the peripheries of this country now felt the glow of national 
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VALIDATION BY SUCCESSION 


s gave the Republican Party an almost unique opportunity in 
uncertain struggle for national supremacy had discredited the 
n almost every way, from the war in Vietnam to the War on Pov- 
jchard Nixon was one of the most partisan of Republicans. 
;oublican choices were a distinct departure from Democratic pat- 
[I’s Supreme Court appointments were distinctively different. The 
, ::onomic Opportunity (OEO), the organizational superstructure 
n Poverty, was to be phased out. The Department of Health, Ed- 
_ Welfare was going to be severely constrained in its ability to use 
ior school desegregation. Many social programs were going to be 
favor of broad grants for local law enforcement, local government 
e, and paying the interest of the local public debt. In most areas of 
, very different interest groups were going to gain access, 
only a superficial review of the Republican choices covered in 
will be sufficient to show that the similarities between the R.ppub- 
'emocratic Administrations greatly outnumbered and outweighed 
.:es. Some similarities were programmatic; Republicans were com- 
1 many Democratic programs and in any event did not choose to 
my battles at one time. But the more important similarity was in 
in which government was being used. The best example was reve- 
. It was the largest single domestic action Nixon took. Essentially 
fd what little legal structure there had been in the domestic pro- 
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grams of the Democrats and left with the Administration a range and breadth 
of discretion over grants-in-aid that had never existed even in the days of grave 
domestic emergency. Wage and price control, agriculture, energy, com¬ 
merce, industrial and consumer safety, and the environment are all areas in 
which the Republicans reinforced the Democratic practice of seeking broad 
discretion coupled with various degrees of sponsored-interest representation. 

The governmental system of interest-group liberalism was, thereby, institu¬ 
tionalized. The test of institutionalization is succession. If successors repeat 
and imitate the practices of their predecessors, the patterns are being rein¬ 
forced in the habits and thoughts of the successors. This is the sort of thing 
Richard Neustadt undoubtedly had in mind when he observed in the mid- 
1950s that the practice of having a president's program had been institu¬ 
tionalized through the repetition of the elaborate agency request procedure 
during the early years of the Eisenhower Administration, despite the misgiv¬ 
ings of Republicans at that time about “creeping socialism."^ The situation 
has gone still further when these practices are not only repeated but are treated 
as the right way to do things. Then the practices have been fully institu¬ 
tionalized. 

The institutionalized politics of what is now the Second Republic can be 
summarized as a simple two-part model: (1) The national government by 
some formal action monopolizes a given area of private activity. This can be 
done by direct financial domination, as in the case of defense, space, hospi¬ 
tals, highways; or it can be done by declaring illegal all participation in a cer¬ 
tain sector unless granted government permission (licensing), as in the case of 
communications, corporate merger, commercial aviation, or wage increases; 
or the domination can be through the underwriting of risk, as will be seen im¬ 
mediately below. (2) Following that, a program is authorized and an adminis¬ 
trative agency is put into operation to work without legal guidelines through 
an elaborate, sponsored bargaining process in which the broad area monopo¬ 
lized by the government is given back piece by piece as a privilege to specific 
individuals or groups on a case-by-case basis (often called “on the merits"). 

That pattern was sufficiently mature as early as the mid-1960s to allow 
description of its character and consequences. Now the pattern has been 
elevated into a fixed institution. Privileges in the form of money or license or 
underwriting are granted to established interests, largely in order to keep them 
established, and largely done in the name of maintaining public order and 
avoiding disequilibrium. The state grows, but the opportunities for spon¬ 
sorship and privilege grow proportionately. Power goes up, but in the form of 
personal plunder rather than public choice. It would not be accurate to evalu¬ 
ate this model as “socialism for the rich and capitalism for the poor," because 
many thousands of low-income persons and groups have profited within the 

5. Richard E. Neustadt, “Presidency and Legislation: Planning the President's Program," 
American Political Science Review 49 (1955): 989-1021. 
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more accurate characterizatio.r might be “socialism for the 
capitalFm for the unorganized.^’ 


The Character of the Second Republic: 

The State of Permanent Receivership 

ft? r we speak of it? What kind of a 

t. Capitahst democracy? Social democracy? Postindustrial capital- 

neTo, ed t A stagnating industrial state? 

Acloped postindustrial society? 

iiT ‘^nes not do full justice to our 

toubhe. Yet we need to conceptualize it, because concepts move 
iscourse away from news about political behavior toward the state 
within which that behavior takes place and from which political 
iws Its meaning. Given the shortcomings of each of the conven- 
racterizations, discourse might best be served by an entirely new 
le state of permanent receivership. 

te of permanent receivership is a logical, though not inevitable 
ot the expanding, positive liberal state. Receivership refers to the 
maintaining .social order during a crisis involving the bankruptcy of 
ual or enterprise. When any holder of w-ealth, individual or cor- 
^ LU dissolution because it cannot possibly meet its 

-mblic takes an interest in it for the obvious reason that the various 
ight fight over the remaining assets. A court appoints an officer to 
properties of the bankrupt, to administer them during an interim 
to make an orderly disposal of the assets in as equitable a manner 
Private property becomes public property as soon as it fails to 
Jelf, receivership is a process by which order in the community is 
cl until the bankrupt property is redistributed at a lower level of val- 

•Jrt receivership would simply involve public or joint public-private 
;e of the asseb in their prebankrupt form and never disposing of 
regardless of inequities, inefficiencies, or costs of maintenance, 
conceivable as long as a government or a larger private enterprise 
le creditors that they would be better off allowing the original en- 
;Onhnue operations than if they liquidated it and took their ten 

ept of permanent receivership can be extended to include busi- 
:ire not actua ly on the brink of bankruptcy but are in a sector of 
f where bankruptcies or reorganizations are likely unless there is 
a preventive measure. This eould be called anticipatory receiver- 


the 
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ship suggesting that the policy measures appropriate for the concept give the 
government a very special capacity to plan. Permanent ^ “ 

be extended outward to include organizations that are not businesse . 

^e pSic policies which are inspired by or can be understood in terms of this 
expanded definition, then we have all of the elements of a state of permane 

''^hetafe of permanent receivership is a state whose government maintains 
a steadfast position that any institution large enough to be a significant facto 
L lire community may have its stability underwritten. It is a system of pohci s 
that sets a general floor under risk, either by attempting to eliminate risk or 
Zfl or share the costs of failure. The stress here is on organ.zationa s^ h 
ity, not upon the stabilization of a particular c ass or ” 

not so much in favor of the rich as in favor of the established and the o g 
nized Permanent receivership is an answer to permanent crisis to the extent 
tot thh notion properly describes the situation of Western industrial states. 
The state of permanent receivership is reassuring for interest groups of any 
Irt. It is also consistent with the goals of large state bureaucracies, because m 
concept and in practice permanent receivership is deeply ^ 

spects all skills and all existing social contrivances; above f ‘ 
ta^bhshed jurisdictions of government agencies and the established 
of private corporations and groups. 

RECEIVERSHIP BY REGULATION 

Some federal regulation is actually aimed at protecting individuals and the 
pubh^Lm harmful products or practices. But a considerable proport.on o 
federal regulation, regardless of its own claim to consumer protection, has the 
systematic effect of constituting and maintaining a sector of the economy 
the society. These are the policies of receivership by regulation. 

An immense number of examples of such policies have PI", 

vided in this volume. Commercial air transportation policy is a goo P 

to reiterate here. It is illegal to engage in any commercial air service without a 
“certificate of convenience and necessity” from the Civil L’ 

andTo Lch certificate for the entry of a new company or the expanded ser¬ 
vices of an existing company will be granted without was 

nrofit margins of all of the members. In mid-January of 1978, the CA 
up in arms against President Jimmy Carter for his _ 

L.,.d,n. B, law pa.a.de.., ha. ,h. P""''‘'f" 
CAB with his own judgment in the granting of licenses e w ^ 
pan citv and a foreign city, but the CAB was up in arms against the presiden 
because they had rfcommended Pan Am for that route^ There was no com- 
pelling virtue on either side, but the reason for the CAB displeasure was a 
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PAR h i ® heavy losses. The 

fW competition at this time and 

hat the 4,le of the government was to protect Pam Am from such competi¬ 
tion. Although the CAB permitted some competition in 1978, this is still tLir 
prune pojture. And virtually the same analysis can be made at any point in 
t nie for sh many of the areas of public policy dealt with in previous chapters 
Many |uch regulatory policies are explicit and self-conscious receivership 
policies because they concern themselves with a total sector and attempt to 
maintain :he stability and well-being of that sector by keeping limits on entry, 
imi s on ixpansion and limits on the type and degree of competition. There 
are, m addition to these, a number of regulatory policies that have a system¬ 
atic recei|ership effect even though they are not set up self-consciously to 
maintain i particular sector. One example of this intermediate level of receiv- 
ership reghlation is trade regulation within the Federal Trade Commission. 

an one meticulously catalogues and assesses the long tradition of trade 
regulationji in which the FTC has tried to outlaw in the name of “fair compe- 
tition those vigorous methods of competition most likely to be used by 
smaller hr|ns hoping to capture a larger share of the market.* 

K specific policies, the basic argument of this book has 

been that |ny and all discretionary policies will tend to give us a receivership 
ettect beca jse discretionary policies develop a particular kind of politics which 

IZT t seeks to deal with. The only explicit departure 

om this gbneral thesis is that certain important regulatory policies explicitly 
self-consciously, and systematically intend to produce this result. 


RECEIVERSHIP BY DISCRETIONARY FISCAL POLICY: 
PLANNINd IN THE SECOND REPUBLIC 


.nrl . ^ '■egK atory policy as receivership policy is mainly to summarize 

ynthejize earlier findings in order to bring them from the context of in- 
terest-grouri liberalisrn into the context of the Second Republic. But one im¬ 
portant corjiponent of policy is missing, and it was missing from the original 
analysis. It Uuld have been only an additional documentation to the analysis 
ot mterest-gbup liberalism, but it is vital to the analysis of the Second Repub- 
ic o interest-group liberalism because it gives meaning to the regime in 


6 . Alan Stoi 
in Theory and. 
power of the 
policy. The pi 
opinion are agd 
experiment wit] 
ing that corpori 
"Ideology and f 
Science Quarte 


If- "" P^dera! Trade Commimon 

■rrT L « Jaenicke’s study of the 

C to issue cease and desist orders” reveals that it, too, is a type of receLrshio 

in restraints of trade but only those that in hs 

|nst he public interest. This means that the FTC can permit large corporatLns to 
certain monopolistic practices and can then issue a cease and desist order return- 
Sbhe P r further punishment. Douglas Jaenicke 

(wfi^^^Aqysr ^ Reinterpretation of the FTC Act,” PolUical 
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theory; and in practice it provides the Second Republic with a capacity to plan 
that is consonant with interest-group liberal values. This component is discre¬ 
tionary fiscal policy, and its underlying technique of control is underwriting. 

To underwrite is to subscribe to somebody else’s venture in order to help as¬ 
sure its success by accepting some of the risk. Underwriting implies insur¬ 
ance, but insurance in the broad sense that underwriters seek to support or 
guarantee a proposed action by their willingness to subscribe, literally to sign 
on the bottom line, in order to indicate willingness to accept part of the risk^ 
Underwriting may involve agreement to buy a portion of the shares of stock if 
these have not been applied for by the public. Underwriting may mean an 
agreement to contribute an amount of money under specified conditions or to 
buy stock at a certain price. But generically, underwriting is an effort to sup¬ 
port or to guarantee by sponsorship or subscription. 

For these reasons certain regulatory policies can be appreciated as func¬ 
tionally a form of underwriting. An easy example was the felt obligation of the 
CAB to consider the profit margin of each of the airlines before expanding the 
schedules. But underwriting can be seen in its clearest and most classical 
sense in discretionary fiscal policy—to be specific, in policies that provide 
agencies with discretion to issue investment guarantees. 

The Lockheed loan of 1971 will be a good introduction to permanent 
receivership through discretionary fiscal policy precisely because it was not a 
loan although widely understood to be one. Lockheed, on the brink of actual 
bankruptcy, was neither allowed to dissolve nor saved by direct government 
subsidy. The government took positive steps, but it spent no money, granted 
no loan, made no direct transfers of any kind. The government action was 
merely a signature of a representative of the Emergency Loan Guarantee 
Board on a document which stated that the federal government would guar¬ 
antee up to $250 million that Lockheed could borrow from private sources^ 
With that guarantee—and it was no more than a signature by a public official 
on a slip of paper—Lockheed could go to private banks and get money at rela¬ 
tively low interest rates or money that was not otherwise forthcoming at all. 
The authority of the Board established by statute in 1970 was as follows: ‘ The 
Board, on such terms and conditions as it deems appropriate, may guarantee, 
or make commitments to guarantee, lenders against loss of principal or inter¬ 
est on loans that meet the requirements of this act. 

The requirements simply were that the Board must find that the loan is 
needed to enable the borrower to continue to furnish goods and services and 
failure to meet that need would adversely and seriously affect the economy or 
employment in the nation or any region thereof." This grant of authority em¬ 
powered the Board to manipulate the system of credit in the United States tor 
a specific outcome favorable to this particular corporation.^ 

7, The quotations are from Sections 3 and 4 of the Emergency Loan Guarantee Act. 
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regulation, not all fiscal and monetary policies are receivership 
►ne of the largest of these exceptions is the Federal Deposit Insur- 
pration (FDIC) which insures unconditionally all deposits up to 
all banks which are members of the Federal Reserve System. Al- 
figures will vary according to the total amount deposited in 
inks, the total amount insured under FDIC at the beginning of 
^'520,300,000,000. An additional $278,774,000,000 of deposits are 
conditionally by the Federal Savings and Loan Insurance Cprpora- 
C). But the key to the distinction here is the fact that these pro¬ 
rate unconditionally, on a nondiscretionary basis. Permanent 
fiscal policies are discretionary fiscal policies, 
irtant and well-known example is the discretionary investment 
jauthority of the Veterans Administration. In fiscal 1975 the VA 
over $8 billion in new housing loans and held at the same time 
on the total of $115.4 billion worth of housing mortgages. The 
ips guaranteed by the VA was expected to drop in 1978 toward $78 
■ whether one looks at the larger or the smaller of the two aggregate 
activity in discretionary fiscal policy represents a very large sector 
|c activity, especially considering that all of the decisions made by 
outside the United States budget and do not show up anywhere in 
iry accounts. 

I T important examples of discretionary investment guarantee and 
authority are listed on Table 10.1. Each of these agencies works 
Iling or total authorization set by legislation. But they rarely reach 
gs because of lapses, defaults, and repayments, and the actual 
ats from year to year vary according to the demands of the private 
'gross amount of new commitments for investment guarantees for 
.46 billion. The total of new commitments estimated for 1978 
^50 billion. Figure 10.1 provides a clear enough impression of the 
and growth of investment guarantee activity since 1960. It is defi- 
jwth sector of the federal government, especially when viewed in 
to direct government loan activity during the same two decades 
Agure 10.1. 

of discretion each agency enjoys over its power to issue invest- 
intees does vary. For some agencies the discretion is virtually com- 
a the ceiling set by law. No real limit, for example, was put upon 
ncy Loan Guarantee Board in its decision to extend the loan guar- 
" Lockheed Corporation. It is difficult to find any meaningful lim- 
n the thousands of decisions made by the VA and FHA officials 
ortgages. On the other hand, decisions to insure the liabilities for 
corporations expanding nuclear plants are tied to the authority of 
Regulatory Commission to issue the original licenses to build and 
iJe plants. This means that the guarantees of insurance for damages 





TABLE 10.1 


Discretionary Fiscal Policy: 

Federal Investment Guarantee Activity, 1976* 


PROGRAM 

NEW GUARANTEES 

(in millions 

OF dollars) 

TOTAL GUARANTEES 

OUTSTANDING 

(in millions 

OF dollars) 

International 

1,412 

2,502 

Farmers Home Administration 

4,391 

17,847 

Rural Electrification Administration 

860 

1,114 

Maritime Administration 

1,169 

3,431 

Economic Development Assistance 

1 

160 

Defense-Tanker charters 


180 

HEW 

Health 

215 

1,061 

Education 

1,397 

6,849 

HUD 

Low Rent 

7,660 

13,607 

FHA 

8,316 

88,988 

Communities 

210 

2,799 

GNMA 

8,999 

25,610 

Other credit 

0 

549 

Interior 

Indian Programs 

29 

29 

Transportation 

Railroads 

264 

6/0 

WMATA (DC Transit) 

0 

997 

Aircraft 

78 

100 

Treasury 

1,260 

0 

General Services Administration 

24 

956 

Veterans Administration—Housing 

10,250 

64,116 

Emergency Loan Guarantee Board 

(Lockheed) 

0 

188 

Export-Import Bank 

5,147 

5,273 

FDIC 

0 

1,144 

Small Business Administration 

1,768 

4,979 

Other agencies 

13 

68 

Total 

53,463 

243,213t 

* SOURCE: Special Analyses, Budget of the United States, Fiscal Year 1978, Sec. E. (Washing- 


ton, D.C.: U.S. Government Printing Office, 1978). 
t Several agencies, including the Government National Mortgage Association (GNMA), the 
Federal Financing Bank (FFB) and several federally sponsored private enterprises, including the 
Federal National Mortgage Association (FNMA), formerly a public agency, actually buy up 
many guaranteed loans from the banks, converting them essentially into direct government loans. 
In 1976, $25 billion, nearly half, of the loan guarantees were so converted; and enough conver¬ 
sions take place to reduce the accumulated figure from tlie $243.2 billion in the table to $169.8 
billion. Budgetary policy at the Office of Management and Budget prefers the lower figures, 
arguing that otherwise there is double counting. But I prefer the larger figure because (1) it 
indicates the scale of this activity and (2) because all of it, converted or not, is discretionary and 
“off-budget. ” These intermediary or secondary institutions are a form of “backdoor” credit. 
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Billions 



insurance programs, and so on (see above, p, 283). If those were '^eluded, the 

b=gi8.~.lc Table 10.1 and F*-' 

no! include government-sp-ansoeed credit enlerprises such as lire Student 
Uan Marhehng Ass.ciati.n (SLMA), the Fede»l 

ation (FNMA), the Farm Credit System, and the Federal Horne Loan Bank 
System (see Table 10.2). These agencies which are 

tiLary made a total of $36.2 billion credit commitments m 976, but they 
are not counted here because they are not exactly government agencies. Al¬ 
though they are chartered by the federal government and are sub)ect to sorne 
kinds of federal supervision, and although they consult the Treasury Dep 
men in pi nning their activities, these agencies are privately owned and 
managed. They are absolutely clear and definitive examples of >nterest-group 
liberaf policies in that they are federally sponsored and en|oy 
ences and exemptions; but their relationship to the discretionary fiscal-p y 
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TABLE 10.2 

Loan Commitments and Disbursements of Federally Sponsored 
Credit Intermediaries, 1976 (in millions of dollars) 

_commitments disbursements 


Student Lcpn Marketing Association 


(SLMA) 

Federal National Marketing Association 

227 

227 

(FNMA) 

Farm Cred t 

6,419 

4,274 

Banks for cooperatives 

10,012 

10,012 

Federal intermediate credit banks 

6,475 

6,475 

Federal Imd banks 

4,489 

4,438 

Federal Ho ne Loan Bank System 

7,547 

7,091 

Federal Hone Loan Mortgage 

Corporati on 

1,154 

1,184 

Total 

36,273 

33,701 


SOURCE: Smcial Analyses, Budget of the United States, Fiscal Year 1978, p, 106. 


sector that makes up the state of permanent receivership is supportive and 
facihtative rather than direct. 

What re nains is a narrower but more dependable definition of agencies ac¬ 
tually engaging in the investment-guarantee activity that comprises the per¬ 
manent receivership dimension of fiscal policy. And as Table 10.1 shows 
these programs extend throughout the entire range of public and private activ- 
ity m the United States, from foreign and space matters to international trade 
and aomestic large and small business. The most important agencies, as indi¬ 
cated by th|ir cumulative obligations are housing agencies; but energy, trans¬ 
portation, 4nd international trade are beginning to grow in their dependence 
upon government investment guarantees. For example, the Export-Import 
Bank has IJian guarantee and insurance authority; yet the national govern- 
rnent saw f t in the 1960s to expand these activities, first through AID and 
^en through a separate Overseas Private Investment Corporation (OPIC). 

1 he purpose of this agency is to provide incentives to invest in developing na- 
hons by underwriting a large proportion of the risk. A good 80 percent of all 
U11C> s investment guarantees-have been extended to the large multinational 
corporation! with interests in developing countries. In early 1978, reports 
were emancting from Washington suggesting that OPIC’s authority^o write 
investment ijuarantees might not be renewed. Interestingly enough it got into 
houble whea the House of Representatives adopted an amendment requiring 

UllC to ea-mark 50 percent of its investment guarantees for small compa¬ 
nies. ^ 

Table 10.3 shows that the investment guarantee sector pictured in Figure 


- 4 - 
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TABLE 10.3 


The Federal Investment Guarantee Sector in Relation to Gross 
Private Investment and Gross National Product* 


1 

GROSS PRIVATE 
DOMESTIC INVESTMENT 

(billions of dollars) 


2 

outstanding value 

OF INVESTMENT 
GUARANTEES 

(billions of dollars) 


3 4 

COL. 2 COL. 2 
AS % OF as % OF 
COL. 1 GNP 


1956 

71 

1958 

62 

1960 

76 

1962 

85 

1964 

97 

1966 

124 

1968 

132 

1970 

141 

1972 

188 

1974 

215 

1976 

243 

1978 

320 (est.) 


51.1 

58.5 
65.7 
77.0 

85.6 

99.2 
108.1 

125.1 
158.9 

197.2 

243.2 

323.5 (est.)t 


72 

12.4 

94 

13.2 

86 

13.2 

91 

14.1 

88 

13.9 

80 

13.8 

82 

13.0 

89 

13.0 

85 

14.3 

92 

14.5 

100.1 

15.0 

101.1 

15.8 (est.) 


"Figures are in current dollars. Sources for Columns 1 and 4: U.S. Bureau of Economic 
Analysis The National Income and Product Accounts of the United States (Washington, D.C.: 
U.S. Government Printing Office, 1976), pp. 158-59; Survey of Current Business (June 19/8), 
p 11 Source for Column 2; Special Analyses, Budget of the United States, Fiscal Year 1978. 

t During the Senate debate in August 1968 over the New York City loan guarantee bill the 
1978 estimate was reported to be $368 billion. 


10.2 is not merely an artifact of inflation. Between 1966 and 1976 the out¬ 
standing value of private investments guaranteed by federal underwriting pro¬ 
grams moved up until they almost exactly equaled the yearly rate of private in¬ 
vestment in the United States. The figures in column 1, gross private 
domestic investment, are of course annual figures, while those for investment 
guarantees depicted in column 3 are the cumulative total of outstanding 
guaranteed investments regardless of the year they were made. However, it is 
significant nevertheless that the cumulative amount of guarantees now equals 
the yearly private investment rate. This is almost as though the investment 
guarantees sector were operating as a kind of counterbalance. Estimates for 
1978 indicate that more counterbalancing is being sought, and all indications 
point to their being granted. In mid-1978, Congress approved a $12.5 billion 
guarantee for New York City bonds, establishing for the first time a federal re¬ 
sponsibility for the solvency of cities. This came at the very moment when 
California and other states were setting constitutional limitations on local tax¬ 
ing power, which made it likely that other cities would not be long in lobby¬ 
ing to follow New York City’s claim for bond guarantees. At that time as well, 
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impressive data in Tables 10.1, 10.2, and 10.3 and Figures 10.1 
; insufficient to convey a full sense of the importance of this activ- 
|onomy. A true measure would have to show somehow the trillions 
private investment decisions that were probably influenced, albeit 
by these investment guarantees. Just as economists know there is a 
|ffect from actual deposits to total investment activities, so there 
[le kind of equivalent multiplier effect as between the total dollars 
:nt guaranteed and the total amount of investment in the sectors 
jch guarantees. Surely it affects investors to know that a sector has 
zed by federal investment-guarantee commitments. And surely 
of the government to shape the economy through this technique 
consideration as an emerging system of planning. In this manner 
lelves moving from a collection of permanent receivership policies 
te of permanent receivership. 

to plan, a government must control at least some of the strategic 
rid networks in the economy. Some nations have sought planning 
socializing production—-one or more basic industries. Some may 
by the socialization of natural resources, while others may social- 
,very of central services. Some may socialize banks while others 
socialize the distribution of goods. The United States has so far 
|f these alternatives in favor of the socialization of its most valuable 
Our state of permanent receivership works through the sociali- 
;k. 


ikk 


Permanent Receivership: The End of Capitalism? 


receivership offers a number of distinct advantages to an activist 
positive state. First and above all, it enables the government to in- 
t|iout directly intervening. The government can manipulate the 
manipulating the environment of conduct rather than by having 
control conduct itself. This is a general capacity of fiscal policy, 
l^nary fiscal policy is more attractive because the government of- 
to break down the increments of decision further and further and 
|to avoid articulating the rules of discrimination. Large chunks of 
y can be manipulated through very small increments of privilege. 


tb 
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A second salient advantage of permanent receivership is that such policies 
involve no immediate transfer of funds, therefore no Treasury or congres¬ 
sional or budgetary clearances. The political advantages are clear. Agencies 
can plan without near-run or nearsighted political interference. Present com¬ 
mitments may require later congressional or presidential clearance when de¬ 
faults have to be liquidated (the United States is the largest single owner of 
urban property). But this comes later, long after the initial commitment, 
when it can be treated as a mandated or involuntary cost. A loan guarantee is 
off-budget (an official term) at the beginning and is mandatory by the time it 
is in-budget. 

A third advantage of receivership is its conservatism. Permanent receiver¬ 
ship is a form of negative planning inasmuch as its primary power is the power 
of conserving that which already exists. As observed before, this conservatism 
is favorable to established organizations rather than to riches as such, but 
there is nevertheless a conservative bias, as is generally true of the policies of 
interest-group liberalism. 

These advantages alone make permanent receivership attractive to most 
major organizations, including unions as well as businesses, universities, and 
professional organizations as well as chambers of commerce. Even the tradi¬ 
tional antigovernment American Medical Association is susceptible. Medi¬ 
care and Medicaid are less discretionary than many forms of government in¬ 
surance, but they are receivership policies nevertheless. Medicare and 
Medicaid work through the underwriting of payments to doctors. The govern¬ 
ment does not intervene with cash to patients or with imperatives or restraints 
placed upon doctors; the government simply makes medical services accessi¬ 
ble to the poor by guaranteeing that the payments to doctors will be made. 
This exposes another whole set of political advantages: Neither Medicare nor 
Medicaid nor any other policy of permanent receivership is explicitly socialis¬ 
tic since no corporations or resources need to pass to or through the hands of 
government or the dominant party. Permanent receivership is not as interven- 
tionistic as direct nationalization of industries; nay, it is not even as inter- 
ventionistic as many of our standard regulatory policies. In an important 
sense, permanent receivership is quite voluntaristic. The issuance of invest¬ 
ment guarantees is centralized in Washington but does not result in a central¬ 
ization of power or knowledge. Any impression of advancing centralization in 
the state of permanent receivership is not really a matter of central coordina¬ 
tion of the economy but a continuous effort in the economy to coordinate it¬ 
self in terms of the resources, privileges, and inclinations perceived to exist at 
the center. Corporations can have as much of this kind of centralization as 
they want and in turn can allow the center as much opportunity for central 
coordination as seems desirable at any point in time by corporate boards. The 
potential for coordination through permanent receivership is bound to be dis¬ 
covered and utilized by the White House. 
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disadvantages outweigh the ad- 
^ Conservahsna .s noHn itself a disadvantage, but the partiLl r kM 
.vatism represented by permanent receivership goes contraUL hr 
.rmines, many of the values of traditional liberalism. In the^state of 
ht reeervershrp there rs a tremendous pro-orgamzation, pro^stabI sh 

permit and encourage economically irrational uses of re 

- by encouragmg the 
JU ll, brms or processes. Worse yet, as discretionary policies 

-pti * the political tendencies already a.scribed to 

^etionary policies They work in a public-opinion vacuum- they em 
ad favor access by established organizations; they enable aSCL 
essional committees or subcommittees to create highly staL and 
w clienteles and autonomous clientele relationships; they favor 
ell cynicism on the part of Ae fa- 

se they do not provide any opportunities at all for discourse about 
|es or moralities in back of public choice. 

Lhh"nur^^‘''''"!‘f planning at all? At present it is mainly 

ing daf BuAra 1T T Professionals because there is 

It into the Wb r ‘h'^® receivership were discovered 

into the White House, it could, and almost certainly will be- 

{lannmg apparatus. Well before that comes to pass, we can already 
4n If an economic case could be made for perLnent 
I case IS virtually entirely negative. ^ 

lencan capitalism really need a state of permanent receivership? If 
were yes, we should have entitled this work “The End of CapLl- 
this point the assumption had been that interest-group liberalism 
z and passing phase of liberalism that would fade away as capital- 
iated from depression and war and as the self-defeating tendency of 
^ f revealed. But now that interest-group 

r arSclT “UU i-i^prudence, and /own 

r artificial perpetuation, the ideology may have proven itself to be 

KrS;:/---- —- 

^ state of permanent receivership should persist long enough it is 

”me7s'^7rl 7'^" revolutionary solution. Apparently revolu- 
kments, including socialism, have not developed in the United 

1 / 1 !//°"'^ historically, the absence of a feudal order to 
related but more contemporaneous, the absence of a state ap- 

77''"^ f P™''ides the focus for 

theory. But if emergence of the state of permanent receivership 
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should validate the analysis, it could galvanize the "'"f 

for this to develop, it may be worthwhile considering alternatives which, 
though radical, are within instead of outside the existing constitutional frame¬ 
work. One such alternative is neo-lahsez-faire, which ° 

Tore to the new left as it is being abandoned by the old left and the right. 

AN ALTERNATIVE SOLUTION: NEO-LAISSEZ-FAIRE 

There are distinct human, political, and technical limits to the abilihes of 
government to influence its economy and society. These limits ^e ler 
L political system is liberal, socialist, or otherwise. In contrast, *ere are 
probably fewer limits on the amount of existing governmental “ntr J tot 
can be given up. Yet, one could radicalize economy and society quite directly 
by a deLtion or abnegation of government power. A deregulation of airlines 
oI communications or energy would completely 
Multinational and other giant corporations could probably e |0 e 

Ire actual price competition if the hundreds of protections of industry and 

finance lodged in our public policy were suddenly eliminated. 

A total deflation-of-power approach to government coultoe ed onlj 

by a return to all of the assumptions made by nineteeth-century liberak 
However, neo-laissez-faire may be another matter entirely. It * 

coupling of a substantial deflation of government in general with a strengt - 
ening of certain aspects of government in particular. . , 

This could be accomplished in three moves, preferably taken ^™ult - 
neously. The precise means for making these moves, and some of the ro 
political desirabilities for doing so will be laid out m Chapter 11. 
suffice simply to sketch the map itself The first move would be ‘o as 

many large discretionary economic programs as possible. The second wou 
be to strengthen the original nondiscretionary fisca policies-often 
as the automatic stabilizers. The third would involve an expansion “f 
federal police powers to replace a limited few of all those discretionary reg 
lory PoHcies that would be abolished. A comment on each of these moves will 

'"'The first, abolition, would definitely implicate a treinendous proportion of 
the so-called pork barrel and subsidy programs. It would also implicate mos 
of the discretionary regulatory programs and virtually all of the 
fiscal apparatus identified in this chapter. Retention of any such programs 
would have to rest upon a justification by its supporters that an 'vrty ab®°- 
lutelv essential to the economy or the society would disappear if it were not 
se!ved by subsidies or supportive regulations. The difficul^ of providing such 
iustification is proven by its extreme scarcity m the past htty years. 

Second, nondiscretionary fiscal policies need stren^hening because hey 
provide much of the basic framework within which modern economic act ty 
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kf and are only weakened by the 

T,lnaTTh T ‘-ditional fiseal policies are 

Jionary. They have required very little administrative apparatus- 

H been almost self-executing. They are literally the structure to which 
managers and others can adjust themselves. Moreover, nondiscre- 
fiscal policies possess a considerable capacity for redistribution of 
Jthose who want to accomplish such redistribution have the courage 
* of vision to construct them with such a purpose, 
rd move may be truly the neo part of neo-laissez-faire. But it should 
^zed once again that regulation of bad conduct does not mean the 
^n of regulatory programs in terms of the broad sentiments we have 
n this volume, such as “fair competition” or “clean air.” These are 

iTt S°-”t action or guides and limfe 

* is conduct in the economy or society that contrib- 

/mtSTc^d i"“me, to irrational use of resources, 

mted secondary effects such as water or air pollution or racial in- 

tfen politicians planners scientists, and technicians, even legisla- 

to be able to identify rather precisely what that conduct is In the 

iiHil It can. This criterion poses a very effective barrier against most 
nd proposed regulatoiy programs, and we shall see at length in the 
P the profound political desirability for such a criteriom At this 
I he practical and everyday economic desirability of such a criterion 
hsidered. Many will answer that modern economies are too com- 
ariy precision in the definition of regulatory legislation. But if that 

is rin impossible, and everything that is said 

I I- r ®^bitory laws applies with even greater cogency to the 
ompheated and interdependent activity that makes up planning 
Inomy or society really needs is a specification of bad conduct 
equences ius ify restriction or elimination. These bad behaviors 

mm particular instances of unfair competition all the way across 
types of racial discrimination. But they can be specified. 
roughout this volume against the existing state as supportive of 

II inT; hi here of a large though altered state 

I inevitably invite the response, why not take the logical next 
-la ism. bideed, on the basis of the critique in this volume one 
-fly argue that the United States is already a socialist system, but 

r esponse is that if there were in the United States the consensus 

1 ' there'wuld 1 f*e remaining transformation 
1 , there would also be sufficient power and consensus to deal with 

ithin he existing constitutional scheme. And the advantages 
t civil liberties would not have to be sacrificed during or after the 
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transformation. Anyone who imagines that an industrial economy as large 
and complex as that of the United States could be transformed into true social- 
isin withLt the interim sacrifice of civil liberties is engaging in pure political 

rhetoric or indulging in creative fantasy. ui 

SLs not mean that neo-laissez-faire is a solution without prob ems^ 

As a iLrafstatist approach, neo-laissez-faire is. in fact, caught on a profound 
cont S on- Stress on civil liberties is always likely to work to the benefit o 
fooTwLo already have the wealth and power to defend their liberties as w 1 
as their luxuries. The contradiction between civil liberties and 
Se is a true contradiction, not merely one in the mind of the f 
ovlr, a socialist solution does indeed provide a way ^ 
dictions. Yet it does so by encouraging contradictions of another kind 
socialist government may never be able to solve for itself the pro ° 
oLg civil liberties once they have been suspended. Moreover a socialist gov^- 
ernrnt will not be able to cope with the problems of bureaucracy fi 
proceeds after the revolution to grant each administrative agency the ^a 
professional discretion that our present bureaucracies ^ 0 *^ m the 

Lntemporary experience of existing socialist governments suggests that so 
cialism is immune to the problems of professional expertise, administra iv 
discretion, and the close political relationships that emerge in that kind o 
Jte context. If socialist governments attempt to maintain a semblance o c.v 1 
liberties through partieipation, they risk undermining the organiza loi 
S .»d P»Vs»n.l lo plan to, .ho ,..,on.l,V and 

Lek If on the other hand, participation is so restricted as to be no threat to tl 
Plann^ apparatus, then L concession to participation is a more gnevou 
£nt to dvil lib;rties than no participation at all. Socialism as well as 
liberalism is caught on its own inherent contradictions. 

The opportunity to choose between systems of government is a rare mo 

E™, and oten p.»a b.b,. d can 1« «b" .” 

be the opportunity to choose among alternative “"‘'"dictions^ Within the 
con text of our trolled times, which contradictions are we best able to abide? 
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twentieth century, the United States became a united state. Given 
nd national history of our troubled century, this was probably inev- 
there is surely no turning back, assuming anyone remains who 
jn back. But, the particular way we adjusted to historical forces was 
■tjunly not predetermined, and if we got to our present state by delib- 
''3S, we can get out of it the same way. If the corruption of modern 
government began with the emergence of interest-group liberal- 
is must be oriented toward the influences of that point of view, 
ences can now be summarized as a four-count indictment, an in- 
r which the middle eight chapters of this volume are documenta- 


Th End of Liberalism: A Four-Count Indictment 

-liroup liberalism as public philosophy corrupts democratic govem- 
^e it deranges and confuses expectations about democratic institu- / 
ihsm promotes popular decision-making but undermines popular 
misapplying the notion to the implementation as well as the 
of policy. It derogates democratic rights by assuming they are 
|sed when more people have merely been given access. Liberal 
^eal a basic disrespect for democracy. Liberal leaders do not wield 
V of democratic governments with the resoluteness born of con¬ 
ic legitimacy of their positions, the integrity of their institutions 
^ss of the programs they serve. Quite the contrary, their approach 
‘ convictions. 

'-group liberalism renders government impotent. Liberals are co- 
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pious in plans but irresolute in planning. Nineteenth-century liberalism had 
standards without plans—an anachronism even in its own time. But twen- 
tieth-century liberalism turned out to have plans without standards. Delega¬ 
tion of power was widely advertised as a counsel of strength but turned out to 
be a formula for weakness—an alienation of public domain, a gift of sover¬ 
eignty to private satrapies. Because delegation of power turns out to be an im¬ 
position of impotence, it should render anachronistic the larger rational¬ 
ization of interest-group liberalism. But doctrines are not organisms. They die 
only in combat, and no doctrine yet exists capable of doing the job. 

3. Interest-group liberalism demoralizes governmenty because liberal gov¬ 
ernments cannot achieve justice. The question of justice has engaged the best 
minds for almost as long as there have been notions of state and politics, and 
since that time philosophers have been unable to agree on what justice is. But 
outside the ideal, in the realms of actual government and citizenship, t e 
problem is simpler. In order to weigh and assess the quality of justice m our 
government, it is not necessary to define justice, because there is something 
about liberalism that prevents us from raising the question of justice at all. No 
matter what definition of justice is used, liberal governments cannot achieve 
justice because their policies lack the sine qua non of justice—that quality 
, without which a consideration of justice cannot even be initiated. Consider- 
’ ations of the justice in, or achieved by, an action cannot be made unless a de¬ 
liberate and conscious attempt was made to derive the action from a preexist- 
i ing general rule or moral principle governing such a class of actions, 
j Therefore, any governing regime that makes a virtue of avoiding such rules 

] puts itself outside the context of justice. . rn j • u 

( Suppose there is a bull in the china shop. Suppose the shop is filled with 
objects that are so ugly that the bull could give us great pleasure by smashing 
the place to bits. Yet, though we may be pleased, we cannot judge the action 
of the bull. We can only like or dislike the consequences. The consequences 
are haphazard; the bull could not have intended them. Therefore they bear 
no relation to any esthetic principle. We cannot judge the bull. We can only 
celebrate our good fortune. Without the general rule, the bull could reenact 
his destructive scene daily and still not be capable of achieving, in this case, 
esthetic justice. Without the rule, the whole idea of justice is absurd.^ A gov¬ 
ernment without good rules, and without acts carefully derived therefrom, is 
merely a big bull in an immense china shop. 

4. Interest-group liberalism corrupts democratic government in the degree to 


1 Because the ideal of representative democracy is valuable in the United States, the general 
rule ought to be a legislative rule. However, this is an extrinsic feature .o/*e rule^As argued m 
Chapter 5 there is a high probability that efforts to make clear rules will lead to the legislature. 
ButL the' present context, all that counts is the rule itself. And, contrary to the fears^ many 
pluralists, a good rule can produce more flexibility and more coinpetition than the avoidance ot 
the rule. These tendencies are further developed under proposals for reform. 
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wafers the capacity of those governments to live by democratic 

Tk “Stitutions by opposing formal 

with informal bargaining. Playing it by the book” is a role often 
!r m American war and sports literature precisely because it can be 
ramatize personal rigidity and the plight of the individual in collec 
aons. Because of the impersonality of formal procedures there is 
a gap between form and reality. But this is something that can be 
/o directions, only one of which has been stressed in the literature 
.l[orts, andpohtics. Thegap between formand reality gives rise tocyn- 
riinformahty means that some will escape their fate better than others 

itedkkT*''‘’"Tm ’ cynicism toward public institutions 

ited St es; and this, too, is a good thing, since a little cynicism is 
of healthy sophisticatmn. However, when the informal is elevated 

a hard-won access of individuals and groups be- 

are of offiyal authority, cynicism unavoidably curdles into diLust. 
can be defined as the distance between form and reality'. How 
d Mn a democratic system tolerate and remain both democratic 

homely parable may help. In the good old days, everyone in the 
|W that traffic tickets could be fixed. Not everybody cordd get their 
, but those who honestly paid their fines suffered to some degree a 
uty—loss of money and loss of self-esteem for having so little ac- 
ism was widespread and violations were normal; but perhaps it did 
for there were so few automobiles. Suppose then that as the au- 
Wu ation increased, a certain city faced a traffic crisis and the 
jcket-fixing came into ill-repute. Suppose a mayor, victorious on 

lit S H ^'"“ a' T" by universalizing 

/h ??i;” 1" by universalizing the 

Ocket-fixing. Equality would prevail, because everyone cotild be 
equally free to bargain with the ticket administrators. But it is 
magine how this would make total city government more legiti- 
iwhile the purpose of the ticket would soon have been destroyed 
^up hberahsm possesses the mentality of a world universalized 
■ Destroy privilege by universalizing it. Reduce conflict by yield- 

K tr"'" h " to his claim. 

ZZJ 

>cess, liberalism has promoted concentration of democratic au~ 
deconcentration of democratic powe'r. Liberalism has opposed 
I» icy formulation only to foster it quite .systematically in the 
ion of policy. Dberalism has consistently failed to recognize in 
a democracy forms are important. In a medieval monarchy all 
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formalisms were at court or manor. Democracy proves, for better or worse, 
that the masses like that sort of thing, too. And this is not a superficial prefer- 


]undical Democracy: Modest 
Proposals for Radical Rrform 

These concluding comments are written for a time when political leaders 

have begun to see that the Second Republic, the repme of interest-group 

liberalism is finished. At this time they persist in their search for distai^ 

explanations for the American distress, and usually the victims 

get all the blame. But ultimately they must come to see / 

are the problem, their belief system is the source of the 

policies will not succeed except at great economic 

Lment approaches, there will be an opportunity 

But these changes will have to be guided by a new public philosophy, and a 
new public philosophy does not come out of a package. It will emerge from 
kind of political discourse in which few of us have engaged during the false 
consensm of our generation. As a contribution to this discourse, I offer /undi- 

“ foTuTevTryday lives we speak of civility and 
them, because we have some reasonable expectation we 
The need to define juridical democracy is to me a measure of the decline 
law and of legitimate government in the United States. Juridical democracy is 
rule of law operatii in institutions. Juridical democracy is a public 
philosophy which rejects informality as a criterion accepting it only as a 
measure of the distance between reality and the ideal situation. J^ndica 
democracy rejects realism; when reality and forms diverge, it is the reality that 

.. f.c. 

not qualify as juridical because they have left the rule unclea and have 
thereby perpetuated dependence upon judges for resolution o u ure o 
flicL-until a clear leading rule is handed down. The ,urid. cal principle 
would build a public philosophy around the state, including fod.ciary 
and would concern itself with how and why the state must limit itself in 
u"e of its powers of coercion. The juridical principle therefore speaks to the 
powerless as well as the powerful. The juridical principle is the only depend¬ 
able defense the powerless have against the powerful. In rnany ® ^ ^ 

ful would be immobilized if they had to articulate what they were go'^g ‘0 “ 
before they did it. On the other side, the juridical principle could re lev g 
ernments of many of their heaviest contemporary burdens. A delegation o 
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for'Sthe?e°i'®r'’T ^ 

ch of the deceit commensurate real power or con- 

cl ot the deceit we now associate with American politicians and 

tlie way up to the White House-is attributable to the Impos? 
ns pohcies-without-law impose upon them. The juridical nrin 
e burden upon the law itself; and the law, when clear would 
■ ague pubhe expectation as the criterion by which the performance 
ments and government officials would be judged rccoTffitTo I 

h» cle., .„d ,h. „„„ .6,if we 11“ t" 

were guilty of malfeasance and bad faith. Moreover, the juridical 
jvould provide a basis for collective responsibility; the president ^a 
iency would no longer be alone but would share respoLibility with 
tho supported the program from start to finish. ^ 

democracy ,s however, two words; and each helps define the 
I the juridical stresses form and the real impact of form democ 

plineffil '''' ''' particular contents. Taken by itself the 

R ciple appears to be comfortable with, say, segregation as well as 
»i laws, as long as the laws possess legal integrity. But within the con 
'ocracy, especially if one lived by the juridical principle it would 
t^a^A '^f ^ segregation in any form, because a democ 

abide tw. systems of law, two criteria for the provision of govern- 
ice —m brief, unequal protection of the laws. On a host of issues 

s Mt"nrer'ra”'^ substantive impli: 

js not merely a procedural matter. On the other hand there are 

^ silent, because no particular outcome would threaten to^violate 
motions of citizenship and equal treatment. In such cases perhaps 
ff all cases, the only concern would be for the juridical-ffiat ^ 
, 10 ns of govenrment ought to say what they arc going o do to m 

jdo It; and ifthey cannot say they cannot Lt § 

e pub he philosophy .should have a detailed design for its own at 
|ridical democracy has not yet come of age. However, it is possi- 
ew p anks in the platform of an incipient movement. All of 
arc in some .sense radical, because each attempts to get at the 
Second Republic. Each proposal is deceptively simple Lch 

I to accomdiffi'Th '’^’p°b«- 

' feasibilih- ^Cn u ‘’"1 relationship between effec- 
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desperate with the failure of their efforts to salvage the Second Republic, these 
proposals may then appear very modest. 

THE JURIDICAL PRINCIPLE THROUGH JUDICIAL ACTION 

Since all the proposals revolve around the effort to restore and expand the 

juridical democracy would involve revival of the sril vahd 
JSSnal Mustrial Kem Act vo’.d on the ^ 

But thesis no reason to fear judicial usurpation. Under present conditions 

upon rather than an expansion of judicial function. , , Opj^gcJiter 

lust as there is no reason to fear the decline of Congress under the Schecliter 
rule there is also no reason to fear contraction of modern government toward 
i; re.“nL=n,u,, ,i.l Cc,n,»p„.„ ito* no. .»|1«1 * 

of law and its implications because they defined rule of law as a g°a' . 

teenTh-century liberals and therefore of twentieth-century conservative nd 
L interests ^ Rule of law especially statute law, is the essence of positive 

n" »iKe»"«-t»-«“■* ■“* “ 

3. For example, F. A. Hayek's classic i„ that book. “The Rule 

rL^^lUs a"t"e7howThrc^^^^^ have been considered a tract ,n favor of the vested inter- 

ests. 
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difflrnlt r' requirements are likely to make 

ihy h t? indeed 

y p g am be acceptable if the partisans cannot fairly clearly state its 

nd means? We ask such justification even of children. Although a 
government might be smaller, it would certainly be more effect. 


the juridical 
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PRINCIPLE BY PRESIDENTIAL ACTION 

tobstTf^t^' constitutional 

■j to justify their vetoes of congressional bills. Andrew Jackson was 

plesident who vetoed bills simply because he considered theTobjl' 

■ put Jackson only vetoed twelve bills in his entire eight years as presi 
as recently as President Grover Cleveland, constitutional arguments 

d constifur*^ modern presidents have 

J const tutional arpments m their vetoes, there is ample precedent 

>jd n s claim to a share of constitutional authority. Andrew Jackson 
ofluently, despite his own preference for not uTing con.sfitufional 


Pit; 


rj s, the Executive and the Court must each for itself be guided by its own 
|ie Constitution. Each public officer who takes an oatli to support L Con 
4-^ that he vv.ll support it as he understands it. and not asTrunJersJood 
IS as much the duty of the House of Representatives, of the Senate and of 
t to decide upon the constitutionality of any bill or resolution which may 
to them for passage or approval as it is of the supreme judges whe^t n^ 
>efore them fm judicial decision. The opinion of the judges has no more 


4. Quoted ir 
gins and Develo, 


jiere are some profound problems with such a point of view and 
I preeminence of the Court in constitutional matters is now a’n es- 

I to he bar f ’ T extremely well taken at least 

from fL ^ presidential vetoes of congressional acts. This is not 

V Z n ’'r't j ‘ ^^tisons. It is 

y hat presidents have every right to base their decisions on their 
etation of constitutional obligations. 

bifhafth 1 president’s 

see that he aws are faithfully executed. It would seem to me 

dent IS vir ually obliged to veto a congressional enactment when- 

and 

Id hav enactment on the grounds that it said 

did have the same effect as the Supreme Court’s action under the 
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Schechter rule. But there are additional advantages-vital ones: The 
Congress would have been told to go back and do its job properly. T e p 
would be to that extent better informed about what Congress mten s w 
is expected of citizens. The level of debate and general poht.cal discourse 
would have been raised toward the question of congressional intentions. 

Finally, the president would be contributing, for that pahicu ar '' 
is reenacted and accepted, to a situation of collective responsibility. Virtually 
every expert on the presidency agrees that there is no collective responsibil^ 
LTmertean national government. We do not have a responsible party sys¬ 
tem and the Cabinet is not a collective institution but ^‘>*er a collection of 
individually appointed Cabinet heads who are “.PJf f 

liticallv and legally, presidents are alone in their responsibility for ‘he «'tht 
execution of tL laws and are, increasingly, alone in their responsibility for 
setting the entire world to rights. The veto of an important legislative enact¬ 
ment would contribute to collective responsibili^ in at least ^ 

ification of what is expected of the president; therefore, a clanfi^ion of the 
criteria by which presidential and administrative achon can be judged, 

(2) identification of that group in Congress who, by virtue 
clearly stated bill, ought to share with the president responsibility for ‘he sue 
CCS or Mure o the'authorized program. Presidents, for their own sake as 
weh as ours ought to insist upon that kind of sharing of responsibility. And 
™ e ,h , Jionifc, .e.»ns, wp W. .)» 

portant goal of improving the legal integrity of the legislation. Thereby we 
have taken one more step toward juridical democracy. 


rule of law by administrative formality 

Schechter rules and presidential vetoes, even when forcefully 
good faith could never eliminate all the vagueness in legislative enactme 
Ld could’never eliminate the need for delegation of power to administrative 
agencies Ignorance of changing social conditions is important, although it 
much overused as an alibi for malfeasance in legislative draftmg. Sj'al pres¬ 
sure for some kind of quick action also interferes witli drafting of a proper 
rule even though this too is a much overused ahbi. Nevertheless even i i 
would often be impossible for Congress to live by the juridical principk 
despite sincere efforts to do so, there are at least two ways to compensate 

fhat slippage and to bring these necessarily vague f^f^heset 

to a much closer approximation of the juridical principle. The first ot these s 
administrative formality. The second, to be taken up in the next section, . 

^°AdmhMtmtive formality would simply be a requirement for early and 
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nministrative rule-making.^ When an agency formulates a general 
thout any question committing a legislative act. But in so doing 
yy IS simply carrying out the responsibility delegated to it by Congret 
line statute for that agency, and is also carrying out the genera! in- 
_ 5S as spelled out in the Administrative Procedure Act ^ This 
promulgate general rules has been validated by the Supreme Court. 
IS, ew agencies do this, and even fewer like to do it. Mo.st of 

l!tinn r®/ u espouses the interest-group ideal of 

ation by favoring the norms of flexibility and decision by l^ining 

administration usually takes the practical form of an at- 
leal with each case on its merits. But the ideal of case-by-case ad- 
m IS m most instances a myth. Few persons affected by a decision 
tyortunity to be heard. And each agency, regulatory or not, disposes 
,est propoition of its cases without any procedure at all, least of all bv 

agencies end up with the worst of 
t Ifoe'^tAfT of ru e-makmg. They try to work without rules 
live with the loose legislative mandate, and then they try to treat 
an practices as though they were operating under a rule. For ex- 

I fd ! *0 Civil Aeronautics Board base been 

without hearings, even where applicants are entitled to them ’ 
led flexibility of a case approach is an unconvincing rational- 
rgainmg is involved, but it is reserved for leaders in the field who 
'ept mere processing. And those very leaders usually have a stake in 
i rule implicit or nonexistent. 

ist, treatment of the same cases by a real administrative rule has 
advantages claimed for the case-by-case approach, yet possesses 
^advantages. A rule can be general and yet can ga’in claVrnd 
through the specific cases to which it is applied. It was precisely 
|o perceive the public policy implications in complex phenomena 
ms our reliance on expert agencies in the first place. The rule in 
p with the cases to which it applies can become a known factor in 
life of each client. In contrast, although there is an implicit rule 

one otlhe „osl i.poi- 

llnerai policy. No person shi 'o'js as authorized by law and 

^ture not so published.’ ^ 'o<)oired to resort to orgnni- 

'Jplement, p. 151. 
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m every bargained or adjudicated case, it cannot be known until the outcome 
of the bargain, and its later applications must be deciphered by lawyers repre- 

''AdvaSe"‘accrue'to administrators as well as to clients. 
torfshoull want to make rules deliberately focusing broad delegations of 
Dower because broad delegations are a menace to formal organization and 
the ideal of the neutral civil servant. The pluralistic princip e impairs a ra i 
na rde ing o tasks and the routinization of routines. B-ad discretion make 
rpoTitieian out of a bureaucrat. Many bureaucrats are good PO dic.ans but 
wLn political talent becomes the prime criterion of appointment and promo- 
ta ilTen* 10 coni,.diet *c ,oi»n **,« «( .dminWcCv. .ndep.odence- 

”“Mi1n,’XTrf”.ll-fo. .dminl*,.,, .nd to. cl,one end ciiz.n.- 
early rde-making would improve the administrative process by making ad¬ 
ministrative power more responsible as well as more efficient, - 

W les reflection upon the implications of the original legislation and of 
h S ee of the agency in the society. This is juridical in every respect even 
though it is not legislative or judicial. This is part of what was referred to in 
ChaSer 5 as “bargaining on the rule” versus “bargaining on the decision. 
Bargaining on the rule would tend to push the focus of the political process 
upward toward the highest levels of responsibility rather than downward away 
from responsibility and away from public scrutiny. In this context avoidance 
S IlllSmakS seems to be more of a usurpation than the initiation of rule- 
making because clear administrative rules will produce legislative evaluation 
rS’e programs; Congress need not then depend only upon piecemeal 
committee oversight and narrow appropriations subcommittee 
maZg early in L life of a statute brings on more (udicial evaluation before 
The incy s too much committed to its own existence, and it wo^d almo 
cettafnly push at least a few members of Congress to reconsider while there is 
time whether the agency is really what was intended. ^ v i.- „ 

Finally early rule-making provides a basis for administrative centrahza lo 
wi“t& of alLy Prussian system 

tion. When administrative centralization '^acconiphshed around rules, te 

authority can be subjected to higher authority throug cri eria re i - 

Tol aZ themselJ. An illustration from the i^d.cral process may 

than an abstract elaboration. Is a leading opinjon by the 

centralizing or a decentralizing force within the .udiciary? Ob'/musty tts 

both. A strong and clear ruling is an act of centralization toward *e Cou ^ 

Yet at the same time it leads to significant decentra ™don o case o 

good deal of self-administration by lower courts and by ^ 

good leading opinions is thought to be an area J each 

Deals are made; nevertheless the area is centralized in the sense that ejn 

Tecision in each lower judicial unit becomes all the more consistent with 
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other comparable decisions because there is a clear criterion to guide lower- 
level adjud cation or even to head off cases. In contrast, the Supreme Court 
can inundate itself in areas where it cannot or will not enunciate a leading 
opinion exj ressing good governing rules. In such an area there is even greater 
centralization, but in the worst sense of the word because responsibility can be 
maintained only through regular, bureaucratic supervision—known in the ju¬ 
diciary as judicial review. 

Advantages to formality through early rule-making ought to be obvious to 
anyone noi blinded by an ideology framed for a period when we possibly 
could not afford legality. But now, when we are not on the edge of economic 
collapse, and when legality and efficiency tend to go together, it would be 
foolish not to grasp them. 

TOWARD kESTORATION OF CONGRESS: 

JURIDICAI DEMOCRACY THROUGH CODIFICATION 

qnd 
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approach to the problem of Congress’s inherent inability to live 
ical principle, codification, is highly consistent with and comple- 
the first. Even if Congress is unable to provide good legislative 
[it the time of the passage of the original organic act, there is no 
Congress has to remain permanently incapable. The answer here 
Let us consider it in light of the modest proposition that 
ijught to be able to learn from its own experience, 
on is nothing more than the effort to systematize, digest, and 
of the provisions of law relating to a particular subject. The most 
sLicecssful effort at codifieation was probably that of the French 
(eventually called Code Napoleon to honor the emperor), which 
because there were so many sourees of law in Franee: Roman law 
customary law in the north, eanon law over marriage and fam- 
Jv and government edict in an increasing number of areas by the 
Revolution. Voltaire is said to have observed that travelers in 
nged law as often as they changed horses. Demand for codifiea- 
[ling well before the Revolution, was a demand for consistency, for 
to common people, and for the dominanee of the legislature in 
:t. But eodification does not require the extensive or rigid approach 
Napoleon. This simply defines the meehanism, and it is not a 
new experienee for the United States. 

e years prior to the Legislative Reorganization Act of 1946, 
jad standing committees on revision of laws. These were continued 
|nittees of the Judieiary Committees of the House and Senate after 
e codifieation had been taking place over the years by the House 
tee, but it eannot have been very ambitious, inasmuch as a spe- 
ajff of only two persons was assigned to revision of the laws, generally 
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under Subcommittee Number 3 of the House Judiciary Committee after 
1946. As of January 1974, twenty of the fifty titles of the United States Code 
had been revised and enacted into law. However, these actions have two basic 
shortcomings in terms of the point of concern here. First, apparently in only a 
few of the twenty instances of title codification were major administrative 
rulings and court decisions even reviewed, much less incorporated into the 
Code. In most instances, the relevant administrative actions are simply re¬ 
ferred to in the United States Code Annotated and have never received any 
congressional attention at all. Second, and still more to the point, very few of 
the important titles have been touched, and virtually none in the most impor¬ 
tant areas of government regulation, including the titles on bankruptcy, banks 
and banking, commerce and trade, conservation, food and drugs, labor, 
public contracts, public health, public lands, railroads, shipping, com¬ 
munication, and transportation. In these areas Congress has not yet discov¬ 
ered the need to learn from its own experience. Nevertheless, these efforts of 
the past thirty years indicate that codification is not foreign to the American 
experience. 

A much richer experience with codification will be found in state law. For 
example, the state of New York has had an active commission on law revision 
and codification at least since 1934. Many other states have similar commis¬ 
sions and each of these states seems to have gone much further than Congress 
in its effort to incorporate administrative and, especially, judicial decisions 
into later legislative enactments. Perhaps this is why there is more legal integ¬ 
rity in most state laws than in federal laws despite the lower average caliber of 
state legislators, the smaller professional staffs available to state legislators, and 
the lower average tenure and specialization of members of state legislatures. 
American Bar Association Committees have studied this problem as far back 
as 1914, and recommendations favoring codification of state or federal proce¬ 
dures and substantive clauses will be found in the work of certain legal 
scholars, most distinguished among them being Ernst Freund.^ Thus, if we 
do not engage in codification it is due to the ignorance and incompetence of 
contemporary legislators and not to anything inherently un-American. 

In 1946, a bill was introduced to establish a special office of law-revision 
counsel in the House. In 1974 a similar proposal was made, was endorsed by 
the American Bar Association, and was adopted in October of that year. As in 
the 1946 proposal, the 1974 action (H. Res. 988) provided for 

complete compilation, restatement, and review of the general and permanent laws of 
the United States which conforms to the understood policy, intent, and purpose of the 
Congress in the original enactments, with such amendments and eorrections as will 
remove ambiguities, contradictions, and other imperfections both of substance and of 
form, separately stated, with a view to the enactment of each Title as positive law. 

8. See, for example, his classic work. Standards of American Legislation (Chicago: University 
of Chicago Press, 1917 and 1965), Chapter VII. 
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The basis ii therefore established, and all that is needed is to push and goad 
Congress i ito the implementation of its 1974 decision by establishing a 
Standing J Dint Committee on Revision of Laws that would be given the 
obligation :o incorporate relevant administrative and judicial rulings along 
with earlier congressional enactments with the goal of proposing to Congress a 
unified coce of positive law in each of the major subject areas of legislation. 
This comn ittee would have to have a large and professional staff engaged full 
time in codification and revision of all the titles of the United States Code, 
especially those that have hitherto not been touched at all. And to repeat, 
these codifications would go beyond any previous efforts by attempting to sort 
out, prune, and incorporate administrative and judicial decisions along with 
past statutory actions. 

If Congress got regularly and routinely into the business of serious revision 
of its laws ill light of administrative experience, it would then be perfectly pos¬ 
sible for Congress to live according to the juridical principle and yet delegate 
broad powers to administrators. Everyone would be aware of the fact that the 
first enactment is only the beginning. Every administrator would be making 
decisions with an eye tow’ard review^ for consistency, and every agency would 
have incentive to influence this process hy promulgation of the early rules 
proposed ir the previous section. Every regulated corporation and individual 
would be pushing the regulatory agency toward general rulings and away from 
individual decisions because of the knowlege that these are likely to become 
legislation eventually. Finally, wTen these rulings are brought back to 
Congress a id put through the regular legislative mill, they wall not only be 
elevated in stature as law but very probably would go through further change 
and further clarification on their way back to the administrative agency. The 
regulator wauld then be participating in the legislative process in a w'ay that is 
consonant with the Constitution and the juridical principle. This, should 
definitely e evate the status of the regulator and at the same time would be far 
more hone :t and open from the standpoint of the regulated corporation and 
individual. 

None of this conflicts in any way wdth existing congressional procedures. 
However, a commitment to serious legislative revision which attempted to 
fuse administrative experience would supplement and could eventually dis¬ 
place mucf of the futile oversight process. Little in the political science litera¬ 
ture is clea er than the analysis of Congress showing the shortcomings of ef¬ 
forts to gai 1 administrative accountability through legislative oversight and 
through the development of legislative intent. After a brief evaluation of each 
of these defaces, the need for codification ought to appear compelling. 

Take leg slative intent first, because it involves Congress as an institution, 
and because it can be dispensed with so quickly. Many responsible members 
of Congress, many dedicated members of congressional staffs, and many lob¬ 
byists pushing for the passage of legislation will rationalize the vagueness of 
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their drafts of bills with the argument that at least the empty statute will get 
through Congress, and then the administrator can be guided later by the 
legislative intent that the sponsors can introduce during the debate. The 
image here is that the administrator, inevitably confused by the emptiness of 
the statute, will go back and carefully study the Congressional Record and be 
guided by that. But there are two facts about the Congressional Record, and it 
would take a very ignorant and inexperienced administrator not to be aware of 
them. First, there will be more than one intent expressed in a debate, if there 
is any debate on the bill. Second, and of far greater importance, most of the 
Congressional Record is phony and therefore is not a good source of intent. 
Consider the conclusion of the Congressional Commission on Administrative 
Review following their massive hearings and research in 1976 and 1977; 

Under the law, 'dhe Congressional Record . . . should be substantially a verbatim 
report of proceedings” (44 U.S. C. 901). Currently, approximately 70% of what ap¬ 
pears in the Record is not actually said on the floor of the House or Senate. Further, the 
material is presented in such a way that a reader cannot distinguish what was actually 
said from what was not. The Record not only is a record for the public, but it is also 
used by agencies as they interpret legislative intent for carrying out the laws. When the 
Record gives an inaccurate reflection of debate, agencies can be misled.^ 

The congressional intent that is brought to bear upon administrators tends to 
eome from individual members of Congress operating as individual lobbyists 
on their own behalf or on behalf of a partieular interest group or eonstituent. 
This is not legislative intent at all. 

Legislative oversight tends to have two frustrating results. Either it has a 
marginal influenee on substantial problems or a signifieant influenee on 
marginal problems. It is a myth that programs and administrative agencies are 
given thorough evaluation at least onee a year through normal appropriations 
proeesses that extend through the Executive Office of the President to the two 
Appropriations Committees of Congress and their specialized subeommittees. 
These yearly evaluations get only at the marginal and incremental aspeets of 
most programs. Substantive questions are most often treated as off limits; 
while individual members of Congress often ask substantive questions, they 
are likely to be disregarded or ruled out of order. The very cost-consciousness 
and care for detail that makes appropriations review functionally rational is 
also the source of its weakness as a means of achieving any substantive ac¬ 
countability. Review of the basic statute and of the substantive aspeets of 
ageney action is well within the authority of the standing eommittee with ju- 
^ risdietion over the ageney. However, this substantive review is very rare, oe- 
eurring primarily in those very few instanees where the organic statute has 

9. Administrative Reorganization and Legislative Management, one of the several volumes of 
Hearings and Meetings before the Commission on Administrative Review, U.S. House of Repre¬ 
sentatives, 95th Cong., 1st Sess., September 1977, p. 702. Emphasis added. 
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^ - principle may be suffering most from the immortality of ad- 
gencies^ Enabling legislation is as indefinite on agency duration 

ual, and the longer agencies survive, the more likely they are to 

ttacr"''^' A P “I ^ immortality would appear 

ttack upon the Frankenstein legislation creating each monster and 

Irit the final reform proposal is for a general statute setting a Jeffer- 

-,1 . O” *he life of every enabling act." The 

this reform IS not merely to kill off superfluous and antiquated ad- 

lionarr"’ '’"f ‘hat may be. The purpose is to provide 

[ ona means for facing up to the basic problem of juridical de- 

it T J if f ‘he absence of real legislative power 

jportunity or everageinfavorofimposingtheclearfule,sofM^^ 

difiT't « ‘he original instance 

.dific tion, we can better live with bad organic laws if we are 
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portunity to learn from experience. This is why the notion of sunset is appro- 
Ste because it implies a creative time during which the polmes of the 
agency is likely to come unstuck and the opportunity for substantive recon- 
fderation is most propitious. The termination date for the statute and pro- 
grarJi IS therefore, insufficient in itself and should not be ,udged alone. Ev¬ 
erything depends upon what is made of the opportunity during 
then each agency b approaching its ultimate tenure, when it is likely to be 
politically mist vulnerable. The sunset period is obviously the best « 

Edification of agency rulings; one ^asily magine a tenure^^^^^^^^ 

act requiring that the renewal of an agency s enabling act should take the to 

“EnEE^mosEEnEs will survive the renewal process, and PlEr 

ably be able to aEid any serious alterations in the way they conduct their 
busfoess But each agency will be a different one if in the process its true na 
ture has been exposed. My own hypothesis is that few agencies can withsta 
pubbc Lrutiny. Ld it is not a hypothesis but a certainty that the pub^ w 
Ein immensely from any effort, even when unsuccessful ‘o 
Elings and to enact them as a code to guide future conduct—until the ne 
sunse^t Those who prefer to be governed by rules rather than authority, mu 
fear the present system, should be opposing almost all existing federal pro¬ 
grams aE should be supporting any institution capable of providing rule of 
law—whether it is the aristocratic Supreme Court through )u icia review 
tcEnocra ie agencies that engage in early rule-making. But ‘hose who prefa 
their rules of L as enacted, at least in part, by elected assemblies should 
strongly prefer statutory tenure and codification. 


The Future as ]uridical Democracy 

This book began as a general inquiry into the 63^Earcdy°rree 

ment ideology, and public policy in Washington in 1963, scarcely m 

months before the Kennedy assassination, when ^ Wgh As *e 

ernment and national political institutions was and 1967 

first results were being published during the years betoeen 1964 and 19b/ 

Lnfidence remained high but frustration "'“""‘^EE teaMdrology no 
massive criticisms of national programs and national liberal ideo gy 
longer fell on deaf ears. In 1969 and afterward, there were reasons to be 
alarmed by the scale of the problem; nevertheless there were grounds for op¬ 
timism abEt the prospects for reform. Interest-group liberalism appeared 
L undermining iLlff and the seeds of self-destruction were still present 
TespTL current triumph of interest-group liberalism in the Second Repub- 
lic.Ehe likelihood of drastic constitutional change without revolution r 
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mains higji, because there is at least one practical alternative to interest-group 
liberalism, juridical democracy, that emerges out of the strongest rather than 
the weake|t traits of the pluralist society and is at the same time more conso¬ 
nant with the strongest constitutional traditions: 

1. Interest-group liberalism cannot plan. Juridical democracy can Laws 
are plans. Positive law guides; positive law moves in known ways. Yet the 
juridical principle is not inflexible. Its flexibility comes not from a flabby 
bargain but from its capacity to be changed in known ways. This capacity to 
be known ind to be changeable in known ways is the basis also of the superior 
rationality and administrative efficiency of juridical democracy. 

2. Interest-group liberalism cannot achieve justice. Juridical democracy 
can, becai se its actions derive from known principles and therefore can be 
judged. Requirement of rule of law leads to a justice-oriented politics just as 
automatically as the requirement of unguided delegation leads to pluralistic, 
bargain-or|ented politics. The juridical approach to politics produces incre¬ 
ments of justice just as surely as the interest-group liberal approach produces 
increment of equilibrium. And yet, while pluralism eliminates justice from 
all conside ation, the juridical approach does not eliminate pluralist patterns 
or principles. The juridical approach dpes not dictate a particular definition of 
justice, of virtue, or of the good life. Juridical democracy is not popular totali¬ 
tarianism i 1 disguise. The juridical principle can convert a consumer econ¬ 
omy into a just society without altering in any way the virtue of consumption 
or the freecom to consume. It does not reduce the virtue of political competi¬ 
tion but on ly makes access to some areas of government a bit more difficult to 
acquire. 

3. Interest-group liberalism weakens democratic forms. Juridical democ¬ 
racy strengihens them. Rule of law became unpopular to contemporary lib¬ 
erals becauje of a widespread belief that it operated as a check against democ¬ 
racy. The Iruth lies almost altogether the other way round. The decline of 
Congress, jupposedly the popular branch of government, began with Con¬ 
gress s abandonment of rule of law in favor of delegation of power. And 
Congress usually reasserts itself as a real parliamentary assembly whenever it 
has a real riile of law to debate. The Civil Rights Act of 1964 still stands as a 
reminder to anyone who cares to reflect upon it that Congress can, under 
proper cone itions, be the center of government and the source of juridical de¬ 
mocracy. Rule of law is no barrier to democracy or democratic forms. The 
one will not long endure without the other. 

4. Interejt-group liberalism weakens democratic power. Juridical democ¬ 
racy strengtiens it. Here, too, its reputation as a barrier against positive gov¬ 
ernment cojitributed to the contemporary unpopularity of rule of law and the 
juridical principle. But again, most of the evidence lies the other way. No 
government is more powerful than one whose agencies have good laws to 
implement. Much is spoken and written of the problem of bureaucracy and 
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how to keep it under presidential control or to insure its effectiveness and its 
responsibility. But nothing serves better to direct bureaucracy than issuing it 
clear orders along with powers. One can hardly avoid being impressed with 
how effective a clear statute or a clear presidential order is upon the behavior 
of bureaucracies and bureaucrats. It is the broad grant of power without stan¬ 
dards that leads to bargaining, to unanticipated commitments, and to the con¬ 
fusions that are the essence of bureaucratic irresponsibility and the illegiti¬ 
mate state. Juridical democracy almost certainly reduces without necessarily 
eliminating the inconsistency between power and legitimacy. 

5. Finally, interst-group liberalism produces an apologetic political 
science. Juridical democracy produces an independent and critical political 
science. Interest-group liberalism’s focus on realism, equilibrium, and the 
paraphernalia of political process is at bottom apologetic. Realistic political 
science is a rationalization of the present. The political scientist is not neces¬ 
sarily a defender of the status quo, but the result is too often the same, because 
those who are trying to describe reality tend to reaffirm it. Focus on the group, 
for example, is a commitment to one of the more rigidified aspects of the 
social process. Stress upon the incremental is apologetic as well. The separa¬ 
tion of facts from values is apologetic. 

There is no denying that modern pluralistic political science brought 
science to politics. And that is a good thing. But it did not have to come at the 
price of making political science an apologetic discipline. But that is exactly 
what happened. Pluralism required realism and the separation of facts from 
values because it could not live with the fact that governments make actual 
moral choices and that for those choices somebody must be held responsible. 
In embracing facts alone about the process, modern political science em¬ 
braced the ever-present. In so doing, modern political science took rigor over 
relevance. Juridical democracy can be scientific even while working toward a 
fusion of facts and values. In practice this merely amounts to an effort to bring 
about a fusion of political behavior, public administration, and public law. 
Rules of law and their consequences—rights, justice, legitimacy—are just as 
susceptible to scientific generalization as their behavioral equiva- 
—^bargaining, equilibrium, and opinions. Juridical democracy can pro¬ 
duce a superior science of politics because it allows rigor but is no enemy of 
relevance. The juridical approach even permits apology; it simply does not 
require it. The juridical principle does not even oppose the idea of equilib¬ 
rium; it simply does not make equilibrium a point of indoctrination. Nor does 
the juridical principle erect barriers to scientific study of behavior; it only in¬ 
sists that political behavior is only one dimension of the polity. And above all 
else, the juridical principle would demand constantly that political science 
look to itself as part of the very political process it presumes to study. 

Quite properly, The End of Eibevdlism closes on an academic issue and it 
may be the most important issue of all—the influence of theory over practice. 
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Political science may not produce the theory for the Third Republie, but po¬ 
litical scientists can perpetuate the Seeond Republic by refusing to unmask 
contemporary theory and its insidious influence upon eontemporary govern¬ 
ment. If the Second Republic should persist, it will be the critics, not the poli¬ 
ticians, wh) are to blame. Meanwhile, the costs of the Second Republic are 
mounting. The specter of an entrenehed Second Republic, while not totali¬ 
tarianism c r turmoil, is nevertheless a profound affront to the American 
dream: It ij a nightmare of administrative boredom. 
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